Office of
The City Attorney
City of San Diego

MEMORANDUM
MS 59

(619) 533-5800

DATE: June 7, 2013
TO: Honorable Mayor and City Councilmembers
FROM: City Attorney

SUBJECT:  Challenges to Relocation of Valet Operations in Plaza de Panama in Balboa Park

This memorandum is intended to provide the background and status of this matter as of today’s
date. By memorandum dated May 16, 2013, this Office addressed the authority to relocate the
valet parking lots. A forthcoming memorandum will address a new claim made on May 31,
2013, regarding the relocation of the valet drop off lanes in Plaza de Panama.

By a letter dated May 13, 2013, Kathleen S. Hasenauer, Deputy Director of the Park and
Recreation Department of the City, advised David Kinney, Executive Director of Balboa Park
Central, formerly House of Hospitality Association, Inc. (collectively referred to as “HOH”), that
pursuant to the provisions of the City’s lease with HOH, the valet operations in the Plaza de
Panama will be relocated behind the Casa de Balboa, just east of the House of Hospitality,
effective June 10, 2013. In anticipation of the relocation, issuance of a right of entry permit is
proposed to HOH for the new location for valet drop off lanes and parking lots for vehicle
storage (ROE Permit). On or about May 22, 2013, the City posted a Notice of Right to Appeal
Environmental Determination for the proposed ROE Permit, in accordance with San Diego
Municipal Code section 112.0310.

On May 31, 2013, the City Attorney received a letter from Valentine S. Hoy, on behalf of Hard
Work Too, Inc. (HWT), a sublessee of HOH, attached as Exhibit A (HWT Letter). The HWT
Letter contends that the City’s relocation of the valet drop off and pick up point would constitute
a breach of the Nonprofit Lease between the City and the HOH, filed with the City Clerk as
document number RR-289141, and the Percentage Lease between the HOH and HWT, filed with
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the City Clerk as document number RR-291443-2, which was consented to by the City pursuant

to the Consent of City of San Diego, filed with the City Clerk as document number RR-291443-1,

Our Office is in the process of reviewing the legal issues raised in the HWT Letter concerning
relocation of the valet drop off and pick-up point. We had not previously reviewed that issue.

On June 5, 2013, four separate appeals of the environmental determination made by City staff for
the ROE Permit were filed with the City Clerk, pursuant to San Diego Municipal Code section
112.0520. See Exhibits B-E. Regardless of the merits of the new claim presented by the HWT
Letter, implementation of the ROE Permit and the relocation of the valet drop off lanes and
parking lots for vehicle storage legally may not proceed until after the appeals are heard by the
Council. SDMC § 112.0511. If any one of the appeals is granted, the Development Services
Director must reconsider the environmental determination and a revised environmental document
may be required before the relocation may proceed. SDMC § 112.0520(e). If all of the appeals
are denied and there are no further legal challenges, the actions contemplated in the ROE Permit
may proceed without further delay.

JAN I. GOLDSMITH, CITY ATTORNEY

By \é&\\m\k V . %\Qm&m A
D

Hilda R. Mendoza
Deputy City Attorney

HRM:als
Attachments: Exhibit A — Letter from Valentine S. Hoy dated May 31, 2013
Exhibit B — Environmental Determination Appeal — Hard Work Too, Inc.

Exhibit C — Environmental Determination Appeal — Balboa Park Cultural Partnership

Exhibit D — Environmental Determination Appeal — Leo Wilson
Exhibit E — Environmental Determination Appeal — Michael Siedel
ce: Stacey LoMedico, Park and Recreation Department Director
James Barwick, Real Estate Assets Department Director
Andrea Tevlin, Independent Budget Analyst
Doc. No.: 575305









Allen Matkins Leck Gamble Mallory & Natsis LLP
i Attorneys at Law
AH@H Matkms 501 West Broadway, 15® Floor | San Diego, CA 92101-3541

Telephone: 619.233.1155 | Facsimile: 619.233.1158
www.allenmatkins.com

Valentine 'S, Hoy
E-mail: vhioy@allenmatkins.com
Direct Dial; 619.235.1521 File Number: 373261-00001/SD805224.05

Via Email/U.S. Mail

May 31,2013

Jan Goldsmith

City Attorney

The City of San Diego

1200 Third Avenue, Suite 1620
San Diego, CA 92101

Re: Hard Work Too, Inc./Balboa Park
Dear Mr. Goldsmith:

I am writing to you on behalf of my client, Hard Work Too, Inc. (HWT). On May 13, 2013,
HWT was given a copy of the enclosed letter from Kathleen Hasenauer, the Deputy Director of the
City's Parks & Recreation Department to David Kinney, the Executive Director of Balboa Park
Central, formerly known as the House of Hospitality Association, Inc. In the letter, Ms. Hasenauer
advised Mr. Kinney that the last day for valet operations in the Plaza de Panama would be on
Sunday June 9, 2013. Thereafter, valet operations would be relocated behind the Casa de Balboa,
just east of the House of Hospitality.

The purpose of this letter is to advise the City that the proposed relocation of the valet drop
off and pick up point would constitute a breach of that certain Percentage Lease (the Lease)
negotiated and approved by the City of San Diego and executed between the House of Hospitality
Association, Inc., a California nonprofit corporation, as Lessor, and HWT, as Lessee, on April 1,
1999. For the same reasons, the proposed action would violate the terms of that certain Nonprofit
Lease (the Master Lease) executed between the City of San Diego, as Lessor, and the House of
Hospitality Association, Inc., a California nonprofit corporation, as Lessee, approved by the City
Council on September 8, 1997. My client respectfully requests that the notice referenced above be
withdrawn so as to avoid causing further damage.

BACKGROUND FACTS

Since April 1, 1999, HWT has operated The Prado restaurant in Balboa Park (the Restaurant
Premises) as part of the Cohn Restaurant Group under the terms of the Lease. The City, in turn,
leases the House of Hospitality Building, including the Restaurant Premises, to Balboa Park Central
(formerly The House of Hospitality Association, Inc.) under the Master Lease. HWT is an intended
beneficiary of the Master Lease.

Los Angeles | Orange County | San Diego | Century City | San Francisco
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The Lease and the Master Lease were negotiated with a full-service restaurant and catering
facility in'mind. The City wantéd to attract a high quality restaurant to the House of Hospitality as
~ part of the Balboa Patk Masfer Plaft and the Precise Plan. The partles recogmzed from the outset

that a hlgh quality réstaurant and ca’cermg facility could not survive in that location WIthout
convenient valet parking, Therefore, a key component of the Master Lease an :
arrangement for valet parking that would be acceptable to a high quality -
operation.

ANALYSIS

The City Did Not Reserve Discretion In The Leases To Change The Established Locatwn Of
the Valet Parking Pick Up and Drop Off. Locatlon . -

=y

Section 1.8 of the Lease provides for valet parking, - Valet parkmg oon51sts of two sepalate
components: (1) a valet station near the restaurant entrance for- dropping .off andpicking up
passengers and (2) the remote parking lot for storage of yehicles. The Lease prov1des for the valet
service to operate between the restaurant and the remote parking lot. e .

* The City could not have attracted The Prado-Restaurant; of any other high quality restaurant,
to the Park without a $uitable location for a valet“service to-unload and load passengers. The valet
station. at the restaufant was -alwa ;mtended {6 be-in the: Plaza de Panama, at the axchltecturaily
‘significant grand entrance to: the historic:-House of Hospitality. : In fact, the parties who negotiated
the Master- Lease and the Lease did-so with the knowledge that the Balboa Park Precise Plan
provided for "vehicular drop-off and loading. zones! in the Plaza'de Panama. Lanes were set aside
at the entrance to the restaurant for unloadmg and Ioadmg passengers pursuant to that Balboa Park
Precise Plan. That common understanding is confirmed by 14 years of consistent performance.
The City did not negotiate for the unildteral right to move the valet station away from the front
entrance to the restaurant. Indeed a dlsc1et10nary right to move the valet station would not have
been acceptable to HWT. - SR

The remote parking lot for storage of vehicles was treated differently. The location of the
parking lot for vehicle storage was not established by the Precise Plan or any other document. The
location of the parking lot was not critical to HWT. Therefore, in stark contrast, the City only
agreed to use its best efforts to designate a parking lot in Balboa Park that could be used on a non-
exclusive basis for storing vehicles and "from which Lessee can operate valet parking or shuttle
service to and from the restaurant." After the initial designation of a parking lot, the City reserved
the right, on notice, to designate a different parking lot. The City expressly reserved sole discretion
to choose the parking lot within Balboa Park. '

The City Attorney's memorandum dated May 16, 2013, which discusses the Lease on page
8, mistakenly  assumes that the grant of discretion to the City to choose the parking lot also grants
discretion to move the valet station away from the restaurant entrance. The opposite is true. The
grant of discretion applies by its express terms only to the parking lot. Nowhere in the lease is the
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City given discretion to choose a different location for the valet pick up and drop off at the
restaurant, Far from supporting the City's position, the express reservation of discretion to choose
and to change the location of the parking lot serves only to confirm that the valet station was not to
be moved at the unilateral discretion of the City. Had the parties intended the location of the valet
station and lanes to be chosen in the City's sole discretion, they would have addressed it in the
Lease, just as they did with the parking lot.

Ms. Hasenauer's letter quotes the entirety of section 1.12 of the Master Lease as the basis for
the City's discretion to relocate the location for unloading and loading passengers. Section 1.12 of
the Master Lease is identical to section 1.8 of the Lease, however. The grant of discretion to the
City applies only to the choice of the parking lot where the cars will be stored and from which
vehicles (or shuttle passengers) would be shuttled to and from the restaurant, Section 1.12 of the
Master Lease grant the City no similar discretion to choose or to unilaterally change the location for
unloading and loading passengers at the restaurant.

‘The House of Hospitality with its unique past is one of the most significant and historical
buildings in Balboa Park (http:/www.sandiegohistory.org/bpbuildings/hospitality.htm). The front
fagade of the House of Hospitality is one of the most recognized, majestic designs within Balboa
Park and presents an unforgettable sense of arrival. The Cohn Restaurant Group and HWT
understood that this fagade would greet their valet guests coming to dine or attend a catering event
at The Prado restaurant. This location, in the heart of Balboa Park, would make it easy for visitors
to arrive at a central location and enjoy all that Balboa Park has to offer. They never dreamed that
the valet station could be unilaterally consigned to a remote, difficult to access, unattractive area in
the rear of the building, where deliveries are unloaded and the trash bins are stored. Had the
possibility of moving the valet station to the rear of the building been suggested or discussed during
the lengthy lease negotiations with the House of Hospitality Association or the City, HWT would
not have entered into the lease and spent millions of its own dollars improving the City building.
Please keep in mind that not only was this lease negotiated by the City, but it was also unanimously
approved by the City Council and consented to by the Director of Real Estate Assets and the City
Attorney’s Office.

The City's Proposed Alternative Location Is Not Reasonable And Effectively Denies
Bargained For Valet Service To The Prado

A second and independent reason why the City's proposal to relocate the valet stand is
inconsistent with the leases is that the alternative location is tantamount to a denial of any valet
service at all. The proposed new location is concealed, accessible only by a circuitous route
through two parking lots and over a narrow bridge, and available only to vehicles entering from
Park Blvd, Ircnically, the valet location would be placed in a dark corner of a parking lot that is
known to park employees as "the secret parking lot." Any guest or park visitor intrepid enough to
find the location would discover an unattractive back alley next to the trash bins. Passengers would
disembark in the middle of the restaurant's delivery area. This cannot be changed, as there is no
reasonable alternative place for the trash bins or the delivery area.
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" “The Prado Restaurantis a place where entire families gather for special occasions. Many of
-.the users of the valet parkmg serv1ce in ‘the Paxk Are d1sabled and elderly The worst -experience

from the proposed Valet drop off locatlon to ‘che restaurant entranoer— Th aenoloéed photos S|

,looatlons of the current and pr oposed future valet statlons and 111ustrate the access routes from those
' i jdfant ertrahce, - Clearly, thj‘”" p
1l tisers” of - the et ser

theatre dmmg ot The Prado Thls valuable partnershlp Was always a part ﬂof } WTS busmess and
marketmg plan and is essential to the success _of‘ the restaurant Re-locating the Ve et s’ca’uon to the

and- family -events afe lookmg to contmue thlS San Dlego tradltlon, W1thout a convement valet
service to-and from the historically significant front entrance to the House of Hospitality, The Prado
Restatrant would be endangered as a business: In sum, the proposal deserves another look.. - If the
City is determined:-to make changes to the Plaza de Panama, my client. believes those changes can
be made without breaching the Leass and 1rreparably damaging The Prado Restaurant, My client is
reasonable and would welcome the opportunity to work with the City on an an angement that works
for everyone. W e urge you to contact us soon with a response.

VSH:gst
Enclosure

cc:  Mr. Allen Jones
Mz, James F. Barwick -
‘Ms. Kathleen Hasenauer -
Mr. David Kinhey -
- J. Michael Wilson, Esq.
Katie Pothier, Esq.




THE CIiTY oF SaN Dieco

May 13, 2013

Mr. David Kinney

Executive Director

Balboa Park Central (Formerly House of Hospitality Association, Inc.,)
1549 El Prado

San Diego, CA 92101

Dear Mr. Kinney:

This is to advise you that the last day for Valet operations in the Plaza de Panama will be on Sunday, June
9, 2013, Effective-Monday, June 10, 2013, Valet operations will be relocated behind the Casa de Balboa,
just east of the House of Hospitality.

The House of Hospitality Association, Inc. (Balboa Park Central) Lease Agreement with the City of San
Diego includes the following provision;

Section 1r Uses 1.12 Parking City recognizes LESSEE'S desire for parking for its restaurant
customers, and CITY will use its best efforts to designate a public parking Jot in Balboa Park for
LESSEE’S restaurant customers’ non-exclusive use. Throughout the term of this lease, the Park and
Recreation Department of CITY shall issue LESSEE a Right of Entry Permit at no charge designating a
public parking lot in Balboa Park from which LESSEE can operate valet parking or shuttle service to and
from the restaurant. LESSEE understands that it may not reserve parking spaces and that availability of
parking spaces is not guaranteed. Upon ptior notice to LESSEE, the Park and Recreation Department
may designate a different public parking lot in Balboa Park, and the choice of parking lot shall be
determined in the sole and absolute discretion of the Department. Any restaurant parking and directional
signs used by LESSEE shall be portable and set up and removed each day. The size, design, and
placement of signs shall be subject to prior approval by the Park and Recreation Department,

The City of San Diego Right of Entry Permit will stipulate the use of a portion of the Casa de Balboa
parking lot for loading zone lanes, and the non-exclusive use of the Federal Building, North and South

Developed Regional Parks Division ¢ Park and Recreation
2125 Park Boulevard = San Dlego, CA 921014792
Tol (619) 2351100 Fax (619) 235-1160
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Pepper Grove parking lots. Additionally, during periods of high demiand, the non-exclusive use of the
Inspiration Point parking lot will be available for Valet operations.

Please feel fiee to contact me at KHawmuer(c‘r")sand’i‘ezzo.‘g‘ov or (619) 235-1157 if you need additional
information.

Best Regards, .

Kathleen 8. Hasenauer
Deputy Director

c0! Btuce Martinez, Balboa Park District Manager
Ryan Robertsen, Senior Park Ranger '



Distance from Valet Zone House of Hospita!itv (Current)

The Prado 30 Feet

Distance from Valet Zone Casa de Balboa (Proposed)
The Prado 528 Feet




Distance from Valet Zone

House of Hospitality (Curient)

The Old Globe

1,056-Feet










City of San Diego Development Permit/| FORM
Development Services

1222 First Ave. 3rd Floor Envxronmentai Determination | DS-3031
San Diega, CA 92101
(619) 446-5210 Appeal Application| ocrosnz012

‘THE Ciry oF SAN Dieco

See information Bulletin 505, “Development Permits Appeal Procedure,” for information on the appeal procedure.

1, Type of Appeal:

[ Process Two Declslon - Appeal to Planning Commission 1 Environmental Determination - Appeal to Clty Councll
[d Process Three Declsion - Appeal to Planning Commission (I Appeal of a Hearing Officer Decision to revoke a permit
[ Process Four Decision - Appeal to City Council

2. Appellant Please check one I:I Applicant (1 Officially recognized Planning Committee 4] “Interested Person” (Per M.C. Sec..
113.0109)

Name: E-mail Address:

Hard Work Too, Inc, david@dinecra.com

Address: City: State:  Zip Code: Telephone:
2790 Truxton Road, Suite 120 San Diego CA 92106 (619) 236-1299

3. Applicant Name (As shown on the Permi/Approval being appea/ed) Complete If different from appellant.

| Park & Recreation Diractor, Clty of San Diedo

roject Information
Permit/Envirenmental Determination & Permi/Document No.: Date of Decislon/Determination: | Clty Project Manager:
|_Balboa Park Central Valst Service May 22, 2013 Ryan Robertson

Decision (describe the permit/approval decision):

The Park & Recreation Director has determined that the issuance of a Right of Entry Permit to Balboa Park Central

is exempt from CEQA.

5, Grounds for Appeal (Please check all that apply)

W] Factual Error (2 New Information
. Conflict with other matters [ City-wide Significance (Process Four decisions only)
i} Findings Not Supported

Description of Grounds for Appeal (Pfease relate your description to the allowable reasons for appeal as more fully described in
Chapter 11, Article 2 Division 5 of the San Diego Municipal Code. Attach additional sheets If necessary.)

Please see aftachsd.

6. Appellant’s 1gna‘ture: [ cerﬂm of petjury that the foregoing, including all names and addresses, is true and correct.
" e )
signature: __{ /j\‘\@ Date: 3‘31:3‘{, L’L 75l S

Note: Faxed appeals are not accepted, Appeal fees are non-refundable,

Printed on recycled paper. Visit our web site at www.sandiego.gov/development-services.

Upon request, this information is avallable in alternative formats for persons with disabllities.

DS-3031 (10-12)



Env_ironmentavli Determinaﬁon Appeal Application
| Appellant : Hard Work Too, Inc.

Attachment i

5. Dééeri’ption of Grounds for Arppeal ;

- The Environmental Determination.(Defermination) issued by the Patk ahd Recreation °
Dlrector for the Balboa Park Central Valet,Serwce (Project) on May 22,2013 is invalid for the

followmg reasons: ..

- a)": ..

jThe Cahferma Envifi nmental Quahty Act(CEQA) proh1b1ts plecemeahng

The Project is part of a larger, more extensive project proposed by the Mayor> |
of the City of San Diego, more commonly referred to as the Balboa Park™
Transportation Plan (BPTP), addressed at lerigth by the City Attorney-ini its:

- May 16, 2013 legal'memorandum The Clty cannot break the BPTP into .

5

@

~include all of the other BPTP components L o e Y

The Proj ect requlres an amendment to the Balboa Park Central Mesa. PleGJSe
- Plan (Precise Plan). Neither the.2012 amendment nor the prior version of the

smaller pieces to avoid environmental review of the whole pI‘OJ ject.

t Thilsto

Precise Plan‘authorizes thie use ‘of the Casa de Balboa parking lot as the -

Tocation of the valet drop-off area. “Amieiiding the Precise Planto -
-accommodate the Project will itself require CEQA review.

The Detenmnatlon err oneously relies on the categoncal exemp‘uon found in

14 Code of California Regulations Section 15301, which applies to Existing
Facilities. The Determihation states that the Project will move the valet drop-
off area to a newlocation. This move will fundamentally change traffic,
parking and pedestrian access within Balboa Park,

A categorical exemption from CEQA cannot be used when an exception to the
exemption applies. Here, there is a reasonable possibility that the Project will

have a significant effect on the environment due to the unusual circumstances

presented. '

The PI‘OJ ect w111 have a significant unpact on parking and traffic circulation
patterns thr oughout and adjacent to Balboa Park, and in particular, on Park
Boulevard and Space Theater Way. For example, to access the new valet drop

~ off area, visitors traveling north on Park Boulevard will need to make a lefi-

hand turn onto Space Theater Way at an un-signalized 111telsect10n The City
failed to analyze these 1mpaots



g)

h)

)

k)

)

The Determination incorrectly indicates that "[o]nly the valet drop-off area is
being changed." However, the Project also changes the parking lots used by
the valet service. Thus, the Project Description is inadequate and the
Determination failed to analyze the impacts caused by the valet service's use
of the North Pepper Grove and South Pepper Grove lots.

There is no evidence that the City analyzed whether the proposed valet
location is accessible to physically and mobility challenged persons. Given
the topography and the distant location of the new drop-off area, the Project
will have a significant impact on the ability of physically and mobility
challenged persons to access Balboa Park.

The traffic and pedestrian safety impacts caused by the new drop-off location,
the narrow Space Theater Way Bridge and the re-routed traffic must be
analyzed to ensure that the proposed Project does not endanger visitors to
Balboa Park.

The City failed to consider the parking, delivery and access impacts the
Project will have on the facilities that back up onto Space Theater Way,
including the Reuben H. Fleet Science Center, the Museum of Photographic
Arts, the San Diego Model Railroad Museum and the San Diego History
Center. For example, the new drop-off location will have a negative impact
on the number of available parking spaces in the Casa de Balboa parking lot.

The Determination also failed to consider air quality, greenhouse gas
emissions, land use, noise and recreation impacts that could result from the
Project.

The accessibility, traffic and safety impacts caused by the Project must be
analyzed in light of the close proximity of the new drop off area to the
delivery area and refuse bins for the restaurant, Vehicular access to the drop-
off area will be constrained and pedestrian access to and from the drop off
area will be restricted during deliveries and refuse removal.



Bill of Lading

New York
Oakland

Officesin:  Las Vegas

Los Angeles

Phoenix
Riverside  San Diego

User Name: PAM LEWIS
Company: ALLEN MATKINS/SD

Santa Ana
Tucson:

San Francisco
San-Jose

"~ Sacramento

Nationwide Legal.
Control Number: 4074959

OC (213) 249-9999
¢Trac Number: 108814113

LA (213) 252-2000

Submitter Information -

| Shipping Information

Account: 40125 ﬂ
Name: ALLEN.MATKINS,ET.AL; .
Requested By: PAM LEWIS :

Reference: 373261-00001-1804

BOL No.: SEE NOTEPAD!H
Entered: 05-JUN-2013 09:23

Last Updated: 05-JUN-2013 12:25 (EST)

| Service Type:- - DEL RSH-2HRS E-TRAC
.Return Service: None _

- Pieces: - D

Weight: 0.0 Lbs.

Charges: 0.00 -
0.00

' Qu ote:

Pick Up From

Deliver To

ALLEN MATKINS,ET.AL, -

501 WEST BROADWAY
SUITE 1500 -
SAN DIEGO, CA 92101
Phone: 619-233-1155

|.CITY OF-SAN DIEGO
*CITY CLERK'S OFF

| 202 C STREET -

{"2ND FLOOR

| SAN DIEGO, CA 92101

Pickup Details

Special Instructions

Requested Date:

05-JUN-2013
‘Ready Time: ' -

NOwW

. Pickup Instructions:

Case Number: DEVELOPMENT PERMIT/E
Case Name: NVIRONMENTAL DETERWMI

Type of Docs: NATION APPEAL APPLICATION

Actual Date:
Arrival Time:
Departure Time:

05-JUN-2013
09:23

| Requested Date:
1 Deliver By:

1 FILING FEE OF $100.1S ATTACHED. CHECK
+NO. 5333. P o

LEASE FILE THE APPEAL APPLICATION AND
RETURN A FIL

| E STAMPED COPY. THANKS.

Actuzl Date:
Arrival Time:
Departure Time:

Driver: Received by:

Date: . X

Time: Print Name:
eTrac Order Entry

© 2009 eTrac All rights reserved,

hitps://apps.etracnet/retailoe/Tracking/OrderDetails.asp?System_ID=13061&0POR_COMP=4&0OPOR_CTRIL=4074959&Print=...
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Development Services

1222 Fistave adFoor — ERvironmental Determination DS-3031

8an Diego, CA 92101

e o oo e, (619) 446-6210 Appeal Application! ocwsezo12

See Information Bulletin 505, “Development Permits Appeal Procedure,” for information on the appeal procedure.
1. Type of Appeal:

Process Two Decision - Appeal to Planhing Commission £l Environmental Determination - Appeal to City Council

Process Three Decision - Appeal to Planning Commission 1 Appeal of a Hearing Officer Decision to revoke a permit
Process Four Decision - Appeal to City Council

2. Appellant Please check one [} Applicant ] Officially recognized Planning Committee [/} “Interested Person” (Per M.C. Sec
113.0108)

Name: E-mail Address:
BALBOA PARK CULTURAL PARTNERSHIP

boep@boep.org
Address: City: State: Zip Code: Telephone;
1549 E! Prado Suite 1 San Diego CA 92101 (619) 232-7418

3. Applicant Name (As shown on the Permit/Approval being appealed). Complete If different from appellant.

City of San Diego/Balboa Park Central Valet Service

4, Project Information
Permit/Environmental Determination & Permit/Document No.: Date of Decision/Determination: | City Project Manager:
1 Exemption per Section 15301 May 22, 2013 Ryan Robertson

Decision (describe the permiVapproval decision):
Exemption per Section 15301 for Balboa Park Central Valet Service : Issuance of a Right of Enfry Permit to Balboa Park Central to

relocate from Plaza de Panama to Casa De Balbog parking lot to provide valet service to park patrons, utilize Casa de Balboa park-

ing_lot for drop off lanes and use of other designated parking lots.
15, Grounds for Appeal (Please check all that apply)

IZd Factual Error New Information
K Conflict with other matters L City-wide Significance (Process Four dedisions only)
I Findings Not Supported

Description of Grounds for Appeal (Please relate your description to the allowable reasons for appeal as more fully described in
Chapter 11. Article 2. Division 6 of the San Diego Municipal Code, Attach additional sheets if necessary.)

See attached letter from appellant Balboa Park Cultural Partnership

-~

Signature: //”{ //7 Date:  June 4. 2013

Note: Faxed appeals are not accepted. Appeal feesdre non-refundable.

6, Appellant’s Signature:}/gggiijy}i‘ff‘xder penalty of perjury that the foregoing, including all names and addresses, is true and cotrect.

Printed on recycled pap?r/\l’isit our web site at www.sandlego.gov/development-services.
Upon request, this Informafion is available In alternative formats for persons with disabilities,
- DS-3031 (10-12)




Executive-Committee

Deborah Kloghks

BPCP President -
Museum of Photographic Arts
Michael W. Haget, PhD )

San Diego Natiirsl History Museum
Luanné Kanzawa
Japanese-Friendshijp Garden
Jamies 6. Kidrick

San Diego Air.& Space Museum

Jeffrey W. Kirsch, PhD
Reuben. H. Fleet Science Center
Michael Murphy

The Old'Globe -

Micah Parzen, PhD, JD

San Diego Museum of Man
Rob Sidner
‘Mingelinternational Museum
Dalouge:Smith

San Diego Youth Symphony .
John Willson, PhD

Timken Museum of Art -

Board Members -

Paula L. Brandes

San Diego Automotive Museum
Charlotte Cagan

San Diego History Center
Makeda Dread

WorldBest Center- -
TlmothyJ Field

San Diego Art Institute;
Museum of the Living Artist
Vivian Kung Haga

Balboa Park Online Collaborative

David Kinney
Balboa Park Central

Mike McDowell
San Diego Hall of Champions

Rod Melendez, USN Ret
Veterans Museum &
Memotial Center

Douglas G. Myers

Zoological Society of San Diego
Anthony Ridenhour

San Diego Model Railroad Museum

Carmen Sandoval
Centro Cultural de la Raza

Molly Terbovich-Ridenhour
San Diego Civic Youtl Ballet

Roxana Yelasquez
The San Diego Museum of Art

Elizabeth Woolrych
Spanish Viflage Art-Center

Theresa Wulf
San Diego Junior Theatre

- City Clerk’s Office . P
202 “C” Street, 2™ Floor

BALBOA PARK

C;ULTURALPART!\_EF?SH%D

June 4,-2013

Clty Council of Clty of San D1 ego

San Diego, CA 92101

Re: Appeal of Environmental Determination Pursuant to CEQA

Project Name/Nutmber: Balboa Park Central Valet Service

Dear -iGounciLmembers 3

BPCP isa collaboratlve body and the collective ’";"'olce fof twenty—
seven cultural institutions in Balboa Park serving 6.5 million visitors and

" members annunally. BPCP supp01ts and eelebrates Mayor, E lner 8

proposal.to.restore pedes’man access to.Plaza de Panama. This proposal
appears fo promise an 1.r1_1p01’tantvJmprovcmcn,t_ in the overall guest,
experience at Balboa Park which is a primary concern of BPCP and its
member institutions.

BPCP is not taking a position regarding the merits of the Valet
Relocation at this time. However, BPCP is concerned that the Valet
Relocation is one aspect of a larger, phased plan outlined in the Balboa
Park Transportation Plan (“BPTP") and that separation of this one
component from the other phases of the BPTP will result in inadequate
analysis of the impacts of the Valet Relocation within the larger BPTP.,
BPCP’s overriding concern is to avoid impacts which may detract from
the guest experience at Balboa Park and to assure that such impacts are
adequately analyzed befoue project 3mp1ementat10n

In this regard, BPCP has reviewed the issues raised: (1) by the
City Attorney in a memorandum (MS 59) dated May 16, 2013 to Mayor
Filner-and the council; and (2) by Councilmember-Gloria in a
memorandum dated May 9, 2013. Based upon these memoranda and the
observations of our member institutions, BPCP submits the following
g:omldq for this appea]

Colloborative for Arts, Science & Culture

1549 El Prado, Suite 1, San Diego, CA 92101 | Phone: 619.252.7502 | Fax: 619.232.7418 | bpcp.org
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BPCP questions whether DSD’s exemption determination is appropriate. We
understand that a project is exempt only if it involves negligible or no expansion of use
beyond that existing at the time of the lead agency’s determination.

A change in location of use does not constitute a use existing at the time of the
agency determination, The relocation may set off a range of impacts, none of which
have been addressed by the City in the environmental determination. Based upon the
issues raised by the City Attorney and Councilmember Gloria, BPCP is concerned the
Valet Relocation component of the BPTP may involve significant impacts which
render this exemption inapplicable in the first instance, particulatly since the project is
one component of a Jarger plan.

In addition, even if application of the exemption was proper, due to the
interrelated nature of the various components of the BPTP, this one aspect of the larger
BPTP presents an unusual situation potentially resulting in a number of effects as
outlined below.

For example, the valet service is used by elderly and disabled guests to the
park. BPCP is concerned about the absence of any analysis of the Valet Relocation’s
impacts on accessibility for disabled and elderly persons from the new valet location
including the altered path of travel for the disabled to and from this new Jocation to
other primary function areas (museums, gardens, etc.) within the park.

It is also reasonable fo expect that traffic and parking patterns within the park
will change if'the Valet Relocation is implemented and the valet drop off location
moved to the back of Casa de Balboa. Specifically, if the valet service is using
parking spaces in the Casa de Balboa lot for parking and drop off lanes, the number of
parking spaces available for other park guests will be impacted. The Notice of Right
to Appeal indicates the Valet Relocation will also impact other Balboa Park lots
including the parking lots at the Federal Building, North Pepper Grove, South Pepper
Grove, and Inspiration Point,

Likewise, park guests traveling north on Park Boulevard to use the new valet
location will make a left turn at the unsignalized intersection of Park Boulevard and
Space Theater Way. BPCP is concerned that this change or increase in use at this
intersection may impact circulation and pedestrian safety and that these impacts should
be analyzed before project implementation.

BPCP anticipates that the project may have parking, delivery and access

impacts on member institutions that back up on Space Theater Way such as the
Reuben H. Fleet Science Center, the Museum of Photographic Arts, the San Diego

Collaborative for Arts, Science & Culture

1549 El Prado, Suite 1, San Diego, CA 92101 | Phone: 619.232.7502 | Fax: 619.232.7418 | bpcp.org
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Model Railroad Museum and the San.Diego History: Centel and that these impacts
should be examined. : .

BPCP understands a different valet relocation plan may have been addressed in
the Environmental Impact Report for the Balboa Park Master Plan Aimendment -
(Projeiet No. 233958) as part of a;multi-faceted, compreheisive: p‘lﬁn which included.
redesign of the Alcazar parking Tot and réfocation of the valét setvice to that parkmg
lot. -Howevet, BPCP s anaware of any environmiéntal analysis of the impacts of the -
present relocan@n proposal to the Casa de Balboa lot. In-fact, the City Attorney’s
memorandum of May 16, 2013 indicates-as part-of the City Attorney’s analysis of the
BPTP, this “Office is not aware whether any review of potential traffic impacts has
occuired for the BPTP.”

Agam BPCP takesno posmon on the merlts Qf the Valet Relocatlcm Project.
It does, however; request-that the City Council set aside the énvironmental -
determination, develop specific impact information and appropriately analyze these
impacts in conjunctlon Wlth the other phases of the BPTP prlor to 1mplementat10n

' Very truly yours

Peter Comiskey, Executive Director
Balboa Park Cultural Partners}; p

Collaborative for Arts, Science & Culture
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o . . Date of Notice; 05/22/2013 . , _
NOTICE OF RIGHT TO APPEAL
ENVIRONMENTAL DETERMINATION

DEVELOPMENT SERVICES DEPARTMENT

PROJECT NAME/NUMBER: Balboa Park Central Valet Service

COMMUNITY PLAN AREA: Balboa Park

COUNCIL DISTRICT: 3

LOCATION: Casa De Balboa and other Balboa Park parking lots

PROJECT DESCRIPTION: Issuance of a Right of Entry permit to Balboa Park Central, Permit
would allow Balboa Park Central to provide valet service to park patrons. A section of the Casa De
Balboa parking lot will be utilized for valet drop off lanes. The non-exclusive use of the Federal
Building, North Pepper Grove, South Pepper Grove, and Inspiration Point parking lots will also be
included in the permit.

ENTITY CONSIDERING PROJECT APPROVAL: Park and Recreation Director
ENVIRONMENTAL DETERMINATION: Exempt per Section 15301
ENTITY MAKING ENVIRONMENTAYL DETERMINATION: City of San Diego

STATEMENT SUPPORTING REASON FOR ENVIRONMENTAL DETERMINATION:
Valet already exists in Balboa Park, This is a reissuance of an expired Right of Entry Permit. Only
the valet drop off area is being changed with the new permit. Negligible impacts from changes
existing parking patterns.

DEVELOPMENT PROJECT MANAGER: Ryan Robertson
MATLING ADDRESS: 2125 Park Blvd. San Diego CA 92101
PHONE NUMBER: (619) 235-1120

On 05/22/2013 the City of San Diego made the above-referenced environmental determination
pursuant to the California Environmental Quality Act (CEQA). This determination is appealable to
the City Council. If you have any questions about this determination, contact the City Development
Project Manager listed above,

Applications to appeal CEQA determination made by staff (including the City Manager) to the City
Council must be filed in the office of the City Clerk within 10 business days from the date of the
posting of this Notice The appeal application can be obtained from the City Clerk, 202 'C' Street,
Second Floor, San Diego, CA 92101.



This information will be made available in alternative formats upon request.

Cc: Councilmember Todd Gloria, District 3 -
Balboa Park Committee Chair

oy
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See Information Bulletin 505, “Development Permits Appeal Procedure,” for information on the appeal procedure.

1. Type of Appeal:

id Process Two Decision - Appeal to Planning Commission ¥l Environmental Determination - Appeal to City Council
.4 Process Three Decision - Appeal to Planning Commission L Appeal of a Hearing Officer Decision to revoke a permit
il Process Four Decision - Appeal to City Council

2. Appellant Please check one LY Applicant L] Officially recognized Planning Committee I} “Interested Person” (PerM.C. Sec..
118.0103)

Name: E-mail Address:

LEO WILSON Eucalyptusalert@sbcglobal.net

Address: City: State: Zip Code: Telephone:

536 Maple Street, No. 202 San Diego CA 92103 (619) 231-4495

3. Applicant Name (As shown on the Permit/Approval being appealed). Compleie if different from appellant.

City of San Diego, Park and Recreation Director

4. Project information
Permit/Environmental Determination & Permit/Document No.; Date of Decision/Determination: | -City Project Manager:
Balboa Park Central Valet Service May 22, 2013 Ryan Robertson

Decision (describe the permit/approval decision):
Environmental determination that Balboa Park Central Valet Service Project is exempt from CEQA review pursuant to Section 15301

5. Greunds for Appeal (Please check all that apply)
Factual Error [J New Information

EJ Conflict with other matters L.} City-wide Significance (Process Four decisions only)
i1 Findings Not Supported

Description of Grounds for Appeal (Please relate your description to the allowable reasons for appeal as more fully described in
Chapter 11, Article 2, Division 5 of the San Diego Munigipal Code. Attach additional sheets if necessary.) .
The decision that the project is exempt pursuant to Section 15301 violates the CEQA prohibition on “plecemealing” larger projects

into components for the purposes of CEQA review,

1_As stated in the attached City Attorney Memorandum, dated May 16, 2013, breaking the environmental review of a project

with significiant environmental impacts into small components constitutes "piecemealing”, and is forbidden by CEQA. The

Balboa Park Central Valel Service is a component of the Balboa Park Transportation Plan, which was presented as one project

and therefore needs to be subject to CEQA review as one entire project. As such. it violates CEQA o issue a determination that

:_one component of the entire project is exempt pursuant to Section Section 15301.

The attached City Attorney memorandum, dated May 16, 2013, is incorporated by reference in this appeal, as it provides the

legal basis of why the Balboa Park Central Valet Service environmental determination violates CEQA.

A
6. Appellant’s Sigzsy‘e: I certify under penalty of perjury that the foregoing, including all names and addresses, is true and correct.

. A
Signature: :w» I e N Date:  June 5. 2013

|
Note: Faxed appéals are not accepted. Appeal fees are non-refundable.

Upon request, this mformat«on is available in alternaﬂve formats for persons wnh disabllmes.
DS-3031 (10-12)




- Gtes of
The City Attorney
City of San Diego

MS 59

(619) 533-5800

DATE: May 16,2013
To: s Honorable Mayo1 and C1ty Councﬂmemb ers
FROM o Clty Attomey |

SUBJECT: BalboaPark Transportauon Plan -

INTRODUCTION
- This memion andum is in 1esponse t@ vanous conoems 1a1sed at the Clty Counoﬂ Park & .
Recreation budget hearing on May 5, 2013, regarding a budget proposal of $ 300,000 for the
proposed Balboa Patk Transpoitation Plan (BPTP) The memorandum biiefly highlights
potential fegal issues related fo the BPTP, dnd isprovided as preliminary legal guidance only.
Upon furthér refinement or direction from the Mayor ot City Council; this-Office will-provide
additional legal review and analysis.

The May 5, 2013 budget hearing did riot itvolve the approval of any specific project; therefore,
the description of the project in this memorandu is based on a ples‘entation made by the Mayor
to the Balboa Park Committee as well as additional information regarding the project details that
was contained in the Independent Budget Analyst’s (IBA) Report, See Attaolunents 1 and 2.

The BPTP consists of three phases. Phase I is the closure of the Cabrillo Bridge to vehicular
traffic on weekends and holidays beginning on Saturday May 25th. Phase II is the removal of
parking from the Plaza de Panama, with traffic re-routed to flow through the southwest quadrant
“of the Plaza de Panama during the weekdays, On weekends and holidays, when the Cabrillo
Bridge is closed; traffic heading north into the Plaza de Panama would have to make a u-turn
upon entering the Plaza de Panama. Phase 11 is anticipated to occur in late June or eatly July
2013. Phase III is the expansion of the accessible parking in the Alcazar Parking Lot, along with
the resurfacing of a portion of the lot. This Office is unaware of a timeframe for Phase ITL,

The BPTP also includes the relocation of the valet parking drop-off from directly west of the
House of Hospitality to the parking lot directly south of the Céasa de Balboa, and the installation



Honorable Mayor and City Councilmembers
May 16, 2013
Page 2

of tables, chairs, and other amenities in the Plaza de Panama. It is unknown which phase of the
BPTP will implement these aspects.

Should furthier details about the BPTP become available, or should the BPTP be revised, this
Office is available to provide further analysis.

ANALYSIS
L CLOSURE OF THE CABRILLO BRIDGE
A, CEQA Analysis of Effects

The primary concern with the proposed closure of the Cabrillo Bridge to vehicular traffic is
whether the potential effects of the closute on the environment have been properly considered in
accordatce with the California Environmental Quality Act (CEQA). Unless otherwise exempt,
CEQA applies to discretionary projects proposed to be carried out. Cal, Pub, Res. Code

§ 21080(a). A discretionary project is “a project which requires the exercise of judgment or
deliberation when the public agency or body decides to approve or disapprove a particular
activity, as distinguished from situations where the public agency or body merely has to
determine wheiha there has been conformity with applicable statutes, ordinances, or
regulations, »] CEQA Guidelines® § 15357 The closure of the Cebrillo Bridge is an exercise of
judgment or deliberation by the Mayor.?

The Environmental Impact Repoft (BIR) that was certified by the City Cotincil on July 9, 2012,
for the Plaza de Panama project contained analyses of foui alternatives to the Plaza de Panama
project that included the closure of the Cabrillo Bndge These alternatives, collectively called
the “Pedestrianize Cabrille Bridge Alternatives,” include the No New Parking Structure
Alternative (Alt. 3A), Organ Pavilion Parking Structure Alternative (Alt. 3B), West Mesa
Parking Structure Alternative (Alt, 3C), and Inspitation Point Parking Structure Alternative (Alt.
3D). EIR at 9-1 — 9-146. A comparison of the potentially significant environmental effects of the
alternatives is summarized in Table 9-1 of the EIR. EIR at 9-17 — 9-26.

! By way of contrast, a ministerial project, which is not subject to CEQA, is defined as the “mere [] applifcation of}
the law to the facts as presented” involving “no special discretion or judgment in reaching a decision.” Cal, Pub,
Res. Code § 21080(b)(1): CEQA Guidelines § 15369, A ministerial decision involves only the nse of fixed standards
or objective measurements; the public official cannot use personal, subjective judgment in deciding whether or how
the project should be carried out, Id.

2 Cal. Code Regs., title 14, §§ 15000 to 15387 (CEQA Guidelines).

* CEQA applies.to decisions by any person or group of people within a public agency permitied by law to approve
or disapprove the project at issue, CEQA Guidelines § 15356,

4 Although the Plaza de Panama project EIR contained an analysis of these altetnatives and has been certified in
accordance with CEQA, before any project with significant, unmitigated impacts can be approved, findings and a
statement of everriding considerations must be made, CEQA Guidelines §§ 15091, 15093, While tl'ae- City Council
adopted findings and a staterment of overriding considerations. for the Plaza de Panama project, the City Council did
not do so for any alternative discussed in the EIR, Therefore, if a different project is considersd that would have
significant, unmitigated impacts, the decision-maker nust adopt additional findings and a statement of overriding
considerations before that project could be approved.
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Each ofthe Pedestrianize Cabrillo Bridge Alternatives has significant, unmitigated impacts.
related to traffic capacity. EIR at 9-20 — 9-21, The traffic mifigation for impacts to the
intersections was based on weekend counts (wmst case), to provide a more accurate indicator of
* actual fraffic, although roadway segments Were. shalyzed: a:nd 1n1f1gated for Weelcday unpacts o
EIR at 9-75, 9-94, 9-115, 9-134 — 135, B L , ;

Regarding the traffic capacity impacts in 2015, the significant, unmitigable traffic capacity
impact would be to A Street, between Sixth Avenue and Park Boulevard (except for the
Inspiration Point Parking Structure Alternative). BIR af 9-76,9:94, 9116, 9-135, T1i addition, the
traffic analyses for all of the Pedestrianize Cabrillo Bridge Alternatives demonstrate that there
would be various other traffic capacity impacts that could be mitigated to Belot a level of
significance. EIR at 9-76, 9-94, 9-115, 9-135. This Office is not aware whether any review of
potential traffic impacts has oceuitred for the BPTP, Therefore, there could be additional,

si gmﬁcant umnmgated trafﬁc capamty 1mpacts due ’co the 1mplemen‘catlon of ’che BPTP.

There are also nuetous: mgmfi cant unim’mgable trafﬁc capaolty imp ac’rs in 2030 However, ate
the Budpet heaiifig; it was represehted-that the BPTP-was 4 temporary plangand that fe- . »
evaluation of the BPTP would ooctir when the Cabsillo-Bridge is re-opened after the se1s1mo
retrofit schedulsd to be compléted by Caltrans in appmmmately May 2014 F01 thafc 1eason, the
2030 nnpaots ale no’t dlscussed herem RN I o

It has been suggested thaf: beoause the BPTP is te1npora1y, CEQA review 1’166(1 no’c oceur, ’I he .
definition of “significant effect” does not directly take into account the duration of a project;
instead, public agencies-are to corisider the “substantial, or pofentially substantial, adverse-
change ifi-any ofthé‘physical oond1t10ns within 1he area affected by the preject . .. . CEQA
Guidelines § 153 82 :

Although the duratlon of an envir onmental effect is one fact that may affect the 51g1nﬁoa1we of
that effect; short term effects may nevertheless be of such significance as to require an EIR. No
Oil, Inc. v. City of Los Angeles, 13 Cal. 3d 68, 85:(1974), Recently, the San Diego Unified
Schoel District’s argument that a project’s parking impacts did not.constitute a significant impact
on the physical environment because the impact was temporary was rejected. Taxpayers for
Accountable Sch. Bond Spending v. San Diego Unified Sch. Dist., No, D060999, 2013 WL
1767674 (Cal. App. Mar. 26, 2013). The court determined that temporary impacts caused by
parking are appropriately reviewed under CEQA, because the vehicles “constitute physical
conditions in an area that may be affected by the proposed project, thereby requiring a lead

5The significant, unmitigable 2030 traffic capacity impacts are to the intersection of Park Boulevard/Space Theater
Way, Sixth Avenue between Robinson and Upas Street, Sixth Avenue between Upas Street and Quinee Drive,
Robinson Averue between Vermont Street and Park Boulevard (exoept for the West Mesa Parking Structure
Alternative), and A Street between Sixth Avenue and Patk Boulevard, BIR, pg. 9-76, 9-94-35, 9-116, In addition,
the Tnspiration Point Parking Structure Alternative will have significant, unmitigable impacts to the intersection of
Park Boulevard and the SR~163 Northbound on-ramp, and the intersection of Park Boulevaid and Space Theater

Way. EIR at 9-135.
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agency to study whether a project’s impacts on parking may cause a significant effect on parking
and thus the environment.” 74 at 22.

CEQA. vontains a categorical exemption for minor alterations.to land for “minor public of private =

alterations in the condition of land, water, and/or vegetation which do not invelve removal of
healthy, mature, scenic trees except for forestry and agricultural purposes,” such as the “use of
land having negligible or no permanent effects on the envirenment, including carnivals, sales of
Christmas trees, ete.” CEQA Guidelines § 15304(e), However, a categorical exemption cannot
be used when an exception to the exemptions applies, CEQA Guidelines § 15300.2. A possibly
relevant exception in this case is that a categorical exemption may not be used where there is a
reasonable probability that the activity will have a significant effect on the environment due to
unusual circumstances. CEQA Guidelines § 15300.2(c). Although the City has no proactive duty
1o determine that the exceptions to the exemptions are inapplicable, the City cannot ignore
evidence of unusual circumstances, Stephen L. Kostka & Michael H. Zischle, Practice Under
the California Environmenial Quality Act, § 5.71 (Cont. Ed, Bar 2012). The exeeption to the
exemption is a two step inquiry into whether there are unusual circumstances, and if there is a
reasonable possibility of a significant effect on the environment due to the unusual
circumstances. Banker's Hill, et al, v. City of San Diego, 139 Cal. App. 4th 249 (2006). A
determination as to whether the circumstances regarding the proposed application of an
exemption are unusual will be based on whether there is some feature of the project that
distinguishes it from others in the exempt class. Foices for Rural Living v, El Dorado Irr, Dist.,
209 Cal, App. 4th 1096, 1109 (2012), In considering whether there is any reasonable possibility
that the project may have a significant effect on the environment, the court will consider whether
the record contains any substantial evidence supporting a fait argument that the project will have
a significant effect on the physical environment. Banker's Hill, 139 Cal. App. 4th at 281, There
already exists substantial evidence before the City that closure of the Cabrillo Bridge would
result in significant, unmitigable traffic capacity impacts based on the analysis in the Plaza de
Panama Project EIR. In addition, the Metro San Diego Community Development Corporation
recently submitted a letter to the City Council regarding the BPTP and the significant,
uninitigable traffic and parking impacts to the comnwumnities adjacent to Balboa Park, in the event
of the closure of Cabrillo Bridge. See Attachment 3.

The potential traffic impacts caused by Phase I, the closure of the Cabrillo Bridge, are discussed
in this memorandum separately from the potential environmental impacts caused by other phases
of the proposed BPTP. However, CEQA requires the analysis of the entire project, that is, the
whole of the action, which hes a potential for resulting in either a direct physical charige in the
environment, or a reasonably foreseeable indivect physical change in the environment. CEQA
Guidelines § 15378. There is some discretion in CEQA. regarding the timing of the analysis, so
that the analysis may be performed early enough in the deciston making to influence the project,

® Tt has also been suggested that the closure of the Cabrillo Bridgs for the BPTP is no different than the closute of
the Bridge for various Special Events. This comparison is not at all helpful; the City is currently in litigation
regarding its pattern and practice of failing to perform CEQA review before issuing Special Event Permits, Coastal
Enyvironment Rights Foundation, Inc. (CERF II) v, City of San Diego, No, 37-2010-00102574-CU-WM-CTL (San
Diego Super. Ct.)
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but late enough to pr ovide meaningful information for the analysis, however; breaking the
environmental review of the significant impacts of a larger project into smaller components,
“piecemealing,” is forbidden by CBQA. CEQA Guidelines § 15004; Banning Ranch
Consefvancy v. City of Newport Beach, 211" Cal. App.-4th 1209, 1222 (2012). The CEQA.
analys1s must 11101ude “the envuomnental effeets of fuime expansmn or- otheL aetloﬂs if (1) 1t isa

: E )
Calzfo; ma, 47 Ca1.13d376 396 (1988) Nevertheless, sepal ate envuomnental rev1ew of prOJects
which seem telated may be conducted when the two projects s serve sepatate purposes.or can be
nnplemented mdependently Banming Ranch Conservancy, 211 Cal. App. 4th at 1223, Akey
factor in, deter]mmng whether the CEQA analysis has been improperly piecemealed is whether
one project is a reasonably forseeable consequience of another, Laurel Heights, 47 Cal, 3d at 396.
Regardless of whether the projects could be undertaken mdependently of each other, they will
likely not be found, to have Aindependent utility if they ate actually implemented topether,
Tuolumne Coumfy Citizens for Responsible Growth; Ine. v, City-of Sonora, 155 Cal, App. 4th .
1214, 1229-31 (2007), The componets of the-BPTP -could be 1mp1emented sepat a‘cely, hOWever
they have beenpresented as one project, to be. unplemented in phases CEQA requires a review
of the entire BPTP, . Ce e .

_ B. , C‘Iosure of the Bndge Pursuant to the Authorxty in the Velucle Code

Caluonna Velncle Code sectlon 21 1 01e) allows the temp01a1y olosuae of a street for

“celebrations, palades local speclal events, and other purposes when, in the opinion of f1ocal
authorities having jurisdiction or a public officer.or employee that the Jocal authority desi gnaues
by resolution, the closing isnecessary for the safety and piotection of persons who are to use that
portion of the street during the temporary closing.” Cal. Veh. Code § 21101(c). A streetis
defined in the Vehicle Code as “a way or place of whatever nature, publicly maintained and open
to theuse of the public for pu1poses of vehicular travel, Street includes highway.” Cal. Veh,
Code § 590, The Cabrillo Brid ge is publicly: maintained and is currently open-to the public for
the purposes of vehicular traffic.” Neither the California Vehicle Code nor the courts have
defined the word “temporary.” However, a standard definition of “temporary” is “[1]asting, used,
or enjoyed for a limited time.” Webster’s II New College Dictionary 1163 (3d ed. 2005).

The San Diego Municipal Code authorizes the City Manager to close streets tempoianlv upon a
determination that a pubho or community event, including ablock party, sponsored by a non-
profit community or civic organization or business improvement organization, town council,
recreation council, civic planning group, city-sponsored organization or any stmilar organization
is to take place,” with the issuance of a Special Event Permit. SDMC § 82.23, Other than this
authority, which is contingent on the issuance of a Special Bvent Permit under certain

cir cumsta,noes thls Office is not aware of any other general delegation of the guthority provided

7 These provisions of the Celifornia Vehicle Code apply to roads within parks, 1988 City Att’y MOL 117 (88-163;
Feb. 25, 1988); 1988 City Att’y MOL 236 (88-16; Mar, 28, 1988).
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in California Vehicle Code section 21101(e) to temporarily close roads. In addition, specific road
closures pursuant to this authority have reeeived City Council approval in the past. See, e.g., San
Diego Resolution R-261185 (July 16, 1984); San Diego Resolution R-277332 (Feb, 11, 1991),
Theprovisions of the California Vehicle Code are binding on municipalities, whieli may not -
enact any ordinance or resolution en matters covered by the California Vehicle Code, except as
expressly authorized. Cal. Veh. Code § 21; Rumyford v. City of Berkeley, 31 Cal. 3d 545 (1982),

IL ALCAZAR LOT IMPROVEMENTS
A Site Development Permit

There are no details regarding the extent of the improvements to the Alcazar Lot, although the
IBA Repott states that the parking lot would be expanded and reconfigured to accommodate
ADA accessible parking, IBA Report at 157, attached as Attachment 2, The Plaza de Panama
project also included improvements to the Alcazar Lot, which impacted .001 acres of
environmentally sensitive lands, EIR at 4,1-22, That impact triggered the requirement to- obtain a
Site Development Permit. SDMC § 126.0504. If improvements to the Alcazar Lot as. envisioned
pursuant to the BPTP will also impact environmentally sensitive lands, a Site Development.
Permit will be required. A Site Development Permit that is triggered based on deviations to the
environmentally sensitive lands regulations must be approved by the Planning Commission in
accordance with Process Four. SDMC § 126.0502(d).

B. ADA

Under the Americans with Disabilities Act (ADA) and related regulations, the City is permitted
to remove the accessible parking from Plaza de Panama if it is removing all parking spaces from
that lot. However, the accessible parking proposed to be relocated to the Alcazar Parking Lot
must meet accessible parking requirements and have an accessible path of fravel from thie
parking spaces to the area of alteration (Plaza de Panama) and any other areas of the park served
by the Alcazar Parking Lot, 28 C.F.R, § 35.151(b)(4); 2010 ADA Standards for Accessible
Design § 208.3.1. There is also potential liability for the City if accessible parking that meets
accessibility standards is removed from Plaza de Panama and replaced with noncompliant
parking in another area.

The ADA and other Federal civil rights laws require that accessible features be maintained in
working order so that they are accessible to and usable by those people they are intended to
benefit. 28 C.F.R.§ 35.133(a). The City may not take parking spaces that were accessible out of
Plaza de Panama and remove them without first putting in new fully compliant spaces, as doing
so could be construed as failing to maintain previously accessible parking spaces. If regrading
the new parking spaces in the Alcazar Parking Lot is required to meet access standards, the lot
must be regraded prior to the relocation of the disabled parking spaces. Accessible parking
spaces are also required to have cross slopes and surfaces that are stable and slip resistant with
no changes in level, 2010 ADA. Standards for Accessible Design § 502.4, Additionally, the
access aisles connected to disabled parking spaces must be Ievel to provide a surface for
wheelchair transfer fo and from vehicles. /d.
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Not only are the parking spaces themselves required to be accessible; but-also the path of travel
to and from the parking spaces and the altéred drea, Plaza de Panama: 28 CER. § 35.151(b)(4).
In this situation, the pathof travel to and from the parking spaces to other pmnaly function areas
vithih the park (1.8: rimssiuins, gardetss; 6te.), would also nded 16 be accsssible; T keeping with "
general accessible parkinig requiréments: 2010 ADA Standards for Aceessible Design § 208.3.1..
Additionally; in parking facilities that do not serve a particularbuilding or facility, such asthe
Alcazar Parking Lo, paerg spaces must be located on the shortest accessible route to an
accessible pedestnan entrance to the parking facility: 7 The Path of travel adjicent to the
proposed accessible parking spaces in the Aleazar Parking Lot would need to be evaluated, and
slope and cross slope issues addressed, in conjunction with relocating the parkingspaces,

: C. Contl actmg of Work -

Although the1e isno mchcatlon at ﬂns point that any contr acts wﬂl be let f01 any pomou of the
BPTP, a review.of the Majot’s contracting authority is provided: Minot public Wotks contracts,
which are those pubhc works contracts valued:at'$500,000-6 less, Afe.within the Mayor’fs
authonty ’co award SDMC § 22 3 1@2(d) A pubhc Wo1ks oontract is‘a conitract for ’che

contfaots

o i & p‘ubhc
works, Howevez, pubhc WOI‘kS pr 03 ects are not requir ed to b6 contracted out, In fact sormé-ofithe
work described above may be able to be per formed by City forces, thus requiring that the work
be evaluated for any meet and confer requir ements before a contract may be awarded. Building
J\/’atez zaZ & Consz‘r Teamsrem Union v, Fm rell, 41 Cal. 3d 651 654 (1986)

Consultant conftracts that do not exoeed $2 50 OOO may be aweuded by the City’s Pu1 chasmg
Agent. SDMC §:22.3207(a)..A consultant contract is one in which expert or p1ofess1onal services
are provided, including, but not limited to, accounting, architectual, engineering, matketing,
pubhc relations; management, financial, and legal services, SDMC§ 22,3003, Consultant
services may be necessary to provide engineering services telating to the expansion of
reconfiguration of the Aledzar Lot i

O  OTHER CONSIDERATIONS
A, Other Envu onmental Imp aets

Table 9-1 of the EIR indicates that the Pedestuauuze Cabrillo Bndge Alternatives have
significant, unmitigated impacts to land use (plan consistency) and noise (temporary construction
noise), EIR at 9-17, 9-25, In addition, these four Pedestrianize Cabrillo Bridge Alternatives have
significant and mitigated impacts to archeological resources and biological resources. EIR at
9-18, 9-22. As noted previously, this Office is not aware whethet any teview of potential traffic
impacts has occurred for the BPTP. Therefore, there could be additional impacts due to the
implementation of the BPTP,




Honorable Mayor and City Councilmembers
May 16,2013
Page 8

B. Authority to Relocate Valet Parking

The lease for the House of Hospitality building requires the City to useits best efforts to
designate apublic parking lot in Balboa Park for the restaurant’s customers’ non-exclusive use,
through a right-of-entry permit issued by the City’s Park and Recteation Department at no
charge, which is to designate a public patking lot in Balboa Park ftom which the lessee can
opetate valet parking or shuttle service to and from the restaurant. City Clerk Document
RR-289141, Lease § 1,12, Further, the lease provides that the lessee “understands that it may not
reserve parking spaces and that availability of parking spaces is not guaranteed,” and upon: prier
notice, the City may designate a different public parking lot in Balboa Park, and the choice of
parking lot shall be detetmined in the sole and absolute discretion of the Park and Recreation.
Department. /d. The restaurant and catering portion of the lease was later subleased with the
consent of the City; the sublease specifically states that it is subject to the conditions set forth in
the lease and Section 1.8, Parking, of the sublease reiterates section 1,12, Parking, of the lease,

A Right of Entry Permit was entered into between the City and the sublessee with an effective
date of September 15, 2005 (ROE Permit). The ROE Permit, which expired on September 15,
2010, allowed the sublessee to use portions of the property located at Plaza de Panama and at the
Organ Pavilion, Federal Building, and Inspiration Point parking lots, Specifically, the ROE
allows the-use of four loading zone lanes in the Plaza de Panama for loading and unloading of
passengers, and use the Federal Building and Organ Pavilion parking lots, on a nonexclusive,
first~come, first-served basis, for the storage of vehicles. In addition, during periods of high
demand, the Inspiration Point parking lot may be used on a non-exclusive, first-come, first-
served basis, for the storage of vehicles. The ROE Permit states that no ether parking lots could
be used but that upon prior written notice to the sublessee, the Park and Recreation Department
may, inits sole discretion, designate an alternative parking lot in Balboa Park, or in close
proximity, for valet/shuttle service.

Therefore, the City, through the Park and Recreation Department, may rvelocate the valet parking
operations through a Right of Entry Permit and without any amendments to the existing leases.

CONCLUSION

This memorandum is intended to be a preliminary review of some of the topics that may arise
during discussions about the BPTP and is based on currently known facts, Should further details
about the BPTP become available, or should the BPTP be revised, this Office is available to
provide fusther analysis,

JAN I, GOLDSMITH, CITY ATTORNEY

By farn M- uomas
Shannon M. Thomas
Deputy City Attorney
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SMT:als s L -
Attachments: Attachment 1: Proposed Balboa Park Transportation Plan
. Attachment 2: Independent Budget Analyst Report
: - - - Attachment 3: Metro-San Diego CDG Letter to-Clity Couneil -
Doc. No.: 559672 3 - o : . S .






U R L R

| 107 HYZYD]

b
rs

P

iy

m“w

£

37
e

Ldiq L

oL

G R
s

y;




o

£\,
G

i

S

NANTK = 2

YIANYN

ety e e LA

d3d H

\\, OLNI SSI20V OLNY ON |
o W — PRRTENERE S

srrpr TR

AR 5

(" £omm7

1 PR SN

PSSR

ayr® 4 i

7 =

; Sy "
a& ) .

3SN NYRISIaEd OL w

L gINUNITY VAIVNYd 30 Y29d |

i
Y

s o iy Rl L et 0 gt going el ol

M;r&.ye:ﬂnx aihiads e AN 2
mm ISN NYTH1SEAdd OL

| vZvid NOoLIS 1Y |
§ 0avdd 133S01D

ik




GASADE -
BALBOA

A

JAPANESE
FRIENDSHIP,
GARDEN

- HOUSE OF
HOSPITALITY

VALET DROP-OFF IN
CASA DE BALBOA LO

A K
i\ B ! % A
RN A
s ¢ ;
\ &
. AR
. A S\X -

ORI VAN

L e K S e, e e heA g

Vit s et pen

A

[P R ot




e s e s et o

| LA

RE-SURFACE

z

ADD CAFE STYLE TABLES AND

EXISTING PEDESTRIAN PAVING
CHAIRS

REMIOVE SIGNS, WHEEL STOPS
AND STRIPING; :
ADD NEW TREES IN PLANTERS

PLAZA

1.
2.
3.
4.

\ Fr=

SEPARATE PEDESTRIANS FROM
AUTONMOBILES

5.

NEW TRAM STOP WITH BENCHES

6.

g
S
s L L

7

T




PASSENGER:A

4.

=
K










Department Review

Paric & Recreation

- Mayor’s_FY_2014 Proposed .

Adjustiments

The FY 2014 Proposed Budget for the Park
and Recreation Department totals approxi-
mately $89.2 million in the General Fund, an
increase of approximately $3.2 million and
[2.9]1 FTEs over the FY 2013 Adopted
Budget. Department General Fund reve-
nues are projected to total $34.1 million,
reflecting a decrease of approximately $3.2
million from the FY 2013 Adopted Budget.

The Department has several other funds

"including the Golf Course Fund, the Los

Penasquitos Reserve Fund, and the Environ-
mental Growth Funds. When all the de-
partmental funds are combined, the Depart-
ment budget totals $117.2 million, an in-
crease of approximately $3.7 million from
the FY 2013 Adopted Budget.

The Park and Recreation Department oper-
ates and maintains the City’s recreation
centers, playgrounds, athletic fields, swim-

. ming_pools, regional parks, and all of the

City's recreational facilities. With the vital
roles that these facilities and programs play
within the communities, the City Council
has made it a priority to restore some pre-
viously reduced service hours due to budg-
etary constraints in prior years,

During FY 2012 mid-year budget actions,
five additional hours were added to the
weekly hours for each recreation center,
increasing the average weekly hours from
40 hours to 45 hours. The FY 2014 Pro~
posed Budget proposes to continue to fund
the recreation centers to provide an aver-
age of 45 service hours per week for every
recreation centet,

Balboa Park

In 1915, Balboa Park was the venue for the
Panama - California Exposition to celebrate
the opening of the Panama Canal and the
City of San Dlego as the first U.S. port-of-
call for northbound maritime trade. To
celebrate the 100th anniversary of the 1915

[5 MMARY OF

Ceneval Fund

RK AND RECREATION BUDGET

34,886,977

Dnvelopﬂc Regrona' Par!\s ) 53,.,56 203 ) . 1,5"3'6',773"
Open Space B 8,427,636 9,665,098 | 1,237,462
o M_‘_«'_A5,97j‘_/,_ 850 @9,157,063,  3,165213
. r\on’.G r Py v e e vesvaats gz e -«.é o wwmom enan
"nv:ronmemb/ GFD\/;’E ‘Fund s 4,408, l98” ''''' 3 962-:.,9 ] } (442-3 85°)
Environmental Growth Fund 2/3 BovBo8l 8239,9¢8 " lsi8es
Golf Course Fu?)d oo |4 757':&»;» T l 5 623 5"9 i T B?:g l°2
Los Panasqurtos Canyon Prese"ve Fund 201,804 2 | 9 902 IB,O‘FB

Subtowl Non-Geneml Fund [ ! bO. 0(5

somtn e, — e— .

" 07 A0 28,025,736 | 590,316

Office of the Independent Budgat Analyst
Aprll 2013
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%

Exposition (“Centennia

‘ 3001000

500| - 386i643 241,000 627688 | j
TR 2,00 - 178,756 . 48090 221,756 49,100
- S 25,000 aso00f T :
078y 21,989 5000 2589 7 2300
toff 0.04 | 4,404 12004 2604 '
New Globa! Posiioning: Sys:em Contract S : T aER06 25,200
General B=n=ﬁt Contributlon to-tie Malntenance Assessment Distict 123,122 K Y

(258,700}

Office-of #hie-Indepandent Budget Afalyst:
Apti 2013
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Department Review

_in the Plaza de Panama would be relocated

to the Alcazar Parking lot and valet parking
would be relocated from the Plaza de Pa-

.nama.to the parking lot located south of the .

Casa de Balboa,

Transportation via the new trams would be
available from the Inspiration Point Parking
lot to the Plaza de Panama, with multiple
stops in route; however the trams ‘will not
travel beyond the Plaza de Panama.

Additional signage is anticipated as well as
distinctive borders to separate vehicle
routes from pedestrian areas. New land-
scaping (trees) and tables are planned for
the cleared area within the Plaza de Panama.

As this is the preliminary Traffic Plan, the
definitive details are still to be determined.
However an outline of the proposed imple-
mentation phases has been developed,

Summarily, the first phase of the Traffic Plan
is to commence closing the Cabrillo bridge
on weekends and holidays. This is intended
to commence on May 25, 2013,

The second phase is to eliminate the park-
ing from the Plaza de Panama by diverting
traffic solely through the southwest corner
of the Plaza de Panama. It is the anticipated

that this would occur by late june / early

July 2013,

The third phase would be to expand / re-
configure the Alcazar Parking lot to accom-
modate ADA accessible parking, No time
estimate was provided for the completion
of this phase.

No detailed cost estimates were provided

. beyond the request of $300,000 in the FY

2014 Proposed Budget, Cost estimates have

been reduced from the $500,000 originally
requested by the Mayor in the FY 2013 Mid
-Year budget adjustments, The Mayor has

_indicated that he plans to provide many ad-

ditional opportunities for public input into
the Traffic Plan though no timeline was pro-
vided.

Our office can only provide a limited review
of the Traffic Plan for this report. As addi-
tional details are developed through the
public input process and presented by the
Mayor’s Office, our office will conduct addi-
tional review.

In anticipation of the undertaking of the
Plaza de Panama Project, several new pe-
destrian trams were ordered to assist in the
transportation of pedestrians throughout
the parking lots and the Plaza de Panama.
The new trams are incorporated into the
new Traffic Plan, The annual lease payment
of $150,000 is included in the FY 2014 Pro-
posed Budget, however the operation of
the trams, the operational costs, and the
corresponding funding to address the op-
erational costs of the trams has yet to be
determined.

Cther Budget Adjustments
The FY 2014 Proposed Budgst includes the
following significant budget adjustments:

« An increase of 7.00 FTEs (5.00 Park
Rangers, 1.00 Drafting Aide, and 1.00
Pesticide Applicator) and approximately
$850,000 in expenditures to support
additional open space acreage acquired
by the City. According to a study con-
ducted by the department, other large
cities have open space acreage to park
ranger ratio of approximately 650 acres

Office of the Independent Budget Analyst
April 2013



Derp;a:;:iime nt Re\;lew

yon Mini- Park
An increasé of 0,22 FTEs (Grourd Main-

“tenaince Worker positioh) to' réinstate

restroom service in the winter months

- (November1'to March 30) for the rést-

rooms located -at South Ke?logg and
Not th M;ss;on Beach; and

~A revenue. reduction of apprommaualy
- $2.5 mxllron to reflect FY 2014 revenue

projections. The [argest items contribu-

P

1956,  Currently the- CIt)’WIde parks and
open space inventory and conditions assess-
ment Is performed by internal staff in"con-
junction: with. the Devdopment Services-
Department. . s :

Recreation Center Hours )

Recreation center hours continiie at 45
hours. per week, -per recreation: center, in
tlie” FY. 2014 Proposed Budget. - Council
meémbers have had a-high interest in restor:

168

==

Office-of the thdependetit Biidget Analyst

April' 2013



Department Review

ing past reductions to recreation center
hours which were budgeted at 62.3 hours
per week in FY 2001. If there is interest in
considering some level of restoration for FY

2014, we have included this on the list of
potential revisions to the Proposed Budget
and will work with the department to iden-
tify costs.

User Fees

in FY 2013, the Park and Recreation De-
partment engaged a consultant to assist ina
comprehensive study of all the Depart-
ment's fees, with the exception of those
related to the Golf Division. Findings and
tecommendations from this comprehensive
study are anticipated to be ready for Coun-
cil consideration in mid-FY 2014, The FY
2014 Proposed Budget does not include any
proposed fee revisions for the Park and
Recreation Department pending the out-
come of this study,

Capital Improvements

t iIs anticipated that approximately $16.1
million will be expended on capital im-~
provement projects related to the Park and
Recreation Department in FY 2014, The
projects Include facilities at Balboa and Tor-
rey Pines golf courses, ADA upgrades
(Chicano Park), and community park up-
grades and improvements. Projects antici-
pated to expend large dollar amounts in FY
2014 include the North Parl mini-park and
streetscape improvement projects for con-
struction/document  worlk  (approximately
$2.2 million); and construction worlk on the
Central Avenue mini-park (approximately
$1.2 million).

The Ep\{ironmentgl _ qukvfgh B Eu_nq_su (EEG_FS)

are projected to receive approximately
$11.8 million in franchise fees from San
Diego Gas & Electric, representing one-
quarter of the total SDG&E franchise fees
received by the Clty, in accordance with
Charter Section 103,1a, This is a reduction
of approximately $842,000 from FY 2013
The reduction in revenue Is attributed to a
decline In natural gas prices. Addition infor-
mation related to the franchise fees can be
found In the Franchise Fee portion of the
General Revenues Section in Volume | of
the FY 2014 Proposed Budget.

The EGFs are allocated into a one-third and
two-thirds portion, to reflect Charter pro-
visions that up te two-thirds of revenues
can be pledged for bonds for acquisition,
improvement and maintenance of park or
recreational open Ispace.

In FY 2009 the EGF {two-thirds portion)
retired the 1994 San Diego Open Space
Facilities District No.l General Obligation
Bonds, To the extent funds exist over and
above the requirements for debt service,
the Charter provides that they may be used
for other purposes so long as it preserves
and enhances the environment and is ap-
proved by the City Council,

Since the time the bonds have been repaid,
available revenues have been utilized to re-
imburse the General Fund for eligible park
and open space maintenance activities, For
FY 2014, $9.2 million is budgeted to reim-
burse the General Fund for park expenses,
with $2.3 million budgeted for Regional

Office of the Independent Budget Analyst
Aprll 2013
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Officer) and 5,‘102 44
develop-and-imiplemer
mcrease golf. pl ' j

~TH Plan, approve ‘,by

menting a hew marketing plan and increas-
ing usage of the rate ﬂ'eyibility within the
Clty operated golf courses to opmmlze crolf
play/rounds, i )

An increase of approxzmately $1 6 m!lhon in

revenue . projections : due. to facility and"
course-improvements.and improvements in
the financial enviconment, The revenue pro-

Novefrber 2012, pros"
vided rate flesdbllity for the Golf Division to:.
entice additional reunds. Additional revenue
of $200,000-is projected as a result-of the
Public Information. Officer -position imple~

ot 3 Jdycr report to the Cotingil éh
the feaSlblllt)/, reasonableness and/or peten:.

was. eétébllshed 1n11‘995 "
ment formula Includes, ¢

According to the City Attorney:report, the
annuial rater componént is comparable to
the revénué ‘expected under-a lease ar
rangemehit-sirilai- to™ the one at Mission
Trails, The gross revenue pércentage ‘Was
developed: to replace the revenue the Gen-
eral- Fiind would- have recéived from the
operation -of the Torrey Pines and Balboa
Park Golf Courses as municipal facilities,

The report also noted that other factors
could be considered if the formula was to

Office of theslhdependerit:Budgat Analyst =
ApFI 2013
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be revisited, including the fair market value
of the property.

Though discussed at the March 16, 201

_Budget. and Einance. Committee meeting,_no_ ..
follow up action was requested. Should the
City Council continue to be interested in
this concept, the Real Estate Assets De-
partment would need to update its apprais-

+ als for the golf properties in order to evalu-
ate the [ease payment formula.

Office of the Indapendent Budget Analyst
April 2013
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METRO

SAN DIEGO CDC
e e e = - 1001 First Avenue, Suite 420- - - o oo o oo o
San Diego, California 92101-0311
(619) 231-4495

May 5, 2013

Honorable City Council President Gloria and Members of the City Counclil
220 C Street, 10" Floor
San Diego, California 82101

Re:; Mavor's Temporary Traffic Management Plan Proposal to Close Cabrillo Bridge:
Reguired CEQA Review

Dear Council President Glorla ahd Members of the Clty Council:

This letier is written on behali of the Metro San Dlego Community Development Corporation
("Metro San Diego CDC”) whose 12-member Board of Directors, and 40-member Charter
Committes, includes representatives of commercial and residential property owners, and
businesses representing over 19 full blocks of the Bankers Hill/Park West community adjacent
to the west side of Balboa Park.

Approximately 20 members of the Metro San Diego CDC attended the Mayor's announcement

of his 3-phased Plaza de Panama “Temporary” Traffic Management Plan Proposal ("Mayor’s

Proposal”) on April 24, 2013 —a summary outling of which was provided only & few hours prior

to the announcement at a Spedial Mssting of the Balboa Park Committee. The Metro San Diego

CDC is presently evaluating the Mayor's Proposal and is diligently preparing initial commentis for

consideration by the City Council before any funds are commitied to *ha Mayor's Propessal in its
ur”ﬂnt form.

An initial auestion from the Metro San Diego CDC is how wili the City conduct the required
ervironmental review of the Mavor's Proposal pursuant to CEQA? The Environmeantal Impact
Report (“EIR") for the Plaza de Panzma project approvad by the City Council exprassly found
that there would Be signfficant unimitigated fraffic and parking impacts to communities
adfacent fo Balboa Park If the Cabrillo Bridge were closed. Although the Plaza de Panama
project was found by a Supetrior Court Judge (Case No, 2012-00102270) to viclste a City




historic preserva‘(ion o dmance, the Judae inthe case. cxpreesly st red in his dacision that the

‘ ] : Plaza-de Panama Project EIR was
adopted by the City Councll and-Isthe ourrent sontrolling:CEQA review document for the Balboa
Patk Waster Plan, as-amended by the City Coufiell in 2012, ThePlaza de Pahama PrOJect ER
unequivocally states that-the closure of the Cabrillo Bridge to vehicular traffic will resuitdn -
unmitigated traffic and parking impacts in areas adjaceit to Balboa Park, These clearly

~ ldentified negatlve Impacts will need to be specifically addressed, and mitigated o a level of
insignlificance, prior to-implementation of the first phase of the Mayor’s. Proposal fo close the
Cabrllio Bridge to vehiculartraffic on weekends,

fthe Mayor's Offce oonréhdé fhgt the Ma"ybr"é prapo'sarr;"‘e;ea&p?f'raﬁa é At

Mayor's Proposal. If the Mayors Proposal Is mdeed temporary in nature, t
na’curally make a finding as to wheh:it-is&xpstted toend: .

of a:CEQA re\/rew to-evaluate fh, Mayor's Propos#l and further requestlng Lhét ébeoua’re
mltrgatron measures will be Identified and put in place prior to potentialimplementation.

Sincsrely yours.

Leo Wijson - -
Adminletrator
Metro San Diego CDC

sed on acoount of the Judge s










Gy of SanDiego oiriDevelopment Permit/|  FORM
1525 Pt e, ard Foor Envirgnmental Determination | DS-3031
San Diego, CA 82101 ;f“z Hh L Ei Qm

e (619) 446-5210 2 "’° re e ﬁm&@ai Application| ocrosea2012

See Information Bulistin 505, “E}eveiapment Perrmts/ ﬁeppaal Pmcedure for information on the appesl procedure.
1. Type of Appeal:

L4 Process Two Decision - Appeal to Planning Commission Enviropynental Determination - Appeal to City Councll
Process Three Decision - Appeal to Planning Commission

Appeal of a Hearing Officer Decision to revoke 8 permit
4 Process Four Declslon - Appeal to City Councit

2. bppeillant Please check one LY Applicant 1.1 Officially recognized Planning Commities I “Interested Parson” (Par .G, Ssc.
113.0103)

Name: E-matl Address:

| B. Michael Seidel seidel@cox.net
Address: City: Siate:  Zip Code: Telephona:
9535 First Ave #10A San Diedo CA 82103 (619) 955-5569
3. Applicant Name (As shown on the FermivApproval being appealed). Lomplete if amerent from appeliant.
City of San Dieao, Patk and Récréation DIFECIor

4, Project nformation
Permit/Environmental Determination & Permit/Document No.:

Date of Decision/Determination: | City Project Manager:

Balbog Park Central Valst Service May 22, 2013 Ryan Robertson
| Decision (describe the permit/approval decision):

Enwronmenta! determination that Balboa Park Central Valet Servies Project is exempt from CEQA review pursuant 1o Section 15301

5. Grounds for Appeal (Please check all that apply)
| Factual Eror

Ld New Information
Conflict with other matters L} City-wide Significance {Process Four dedisions only)
Findings Not Supported :

Description of Gmunds for Appeal (Please relate your dasmpt«cn to the allowable reasons for appeal as more fully describsd in
Chapter 13, Articls 2. Didsion B of the Sen Disge Munteinal Code. Altach additional shests if necess&ry)
The dedision that the praigct is exemnt pursuant to Section 15301 violates the CEQA prohibition on "piecemealing” larger projects

into componenis for the purposes of CEQA review

As stated in the attached City Atiorney Memorandum, dated May 16, 2013, breaking the environmental review of a project

with significiant environmental impacts into small components consfitutes "plecemealing”, and is forbidden by CEQA. The

_Balboa Park Central Valet Setvice is a component of the Balbos Park Trensnortation Plan, which was presenied as one project

ngd thergiore needs 10 be subject fo CEQA review as ons entite proisct. As such, i viclate

EQA 10 issue a determination that

1_one companent of the entire prolect is exempt pursuant 1o Section Section 15301,

The attached City Attorney memorandum, dated May 18, 2013, is incorporated by reference in this appeal, as it provides the

leqal basis of why the Balboa Park Central Valet Service environmental determination violaies CEQA,

8. Appellants Stgnfﬁ /mf/yyde/ pengity of perjury that the foregoing, including all names and addresses, I true and correct,
ngﬂature(ww

Hote: Fared appeals are not accepted. Appeal fees are pon-refundable,

Date:  June 5, 2013

Printed on recycled paper. Visit ouy web site at www.saniiipns sovidavelonms A
Upon request, this informadion is avatlable In alternative formats for persons with disabliiies.
D&-3031 (16-18)
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- The City Attorney
" Ciity of San Diego’
. - MEMORANDUM
MS 59
-{619) 533-5800
DATE: .. May16,2013
- TO‘: chorable Mayor and Clty Couﬂcﬂmembers
FROM: Gty Attomey T

SUBJECT: - Balboa?al‘k~TranSp0rtﬁﬁ0nPlaﬂ : - B T I

ENTRODUCTI(}N

The May 5, 2013 budget healmg “did not mvolve the appioval of & any specxﬂc prO_] ect; therefor €,
the description of the project in this memor andim is based on a presentation made by the Mayor
to the Balboa Park Committes as well as additional information regarding the project details that
wag contained in the Independent Budget Analyst’s (IBA) Report. See Attachments 1 and 2.

The BPTP-consists of three phases. Phase T1s the closure of the Cabrilio Bridga tovehicular
traffic on weekends and holidays beginning on Satarday May 25th, Phase II is the removal of
parking from the Plaza de Panama, with traffic re-routed to flow through the southwrest quadrant
of the Plaza de Panama during the weekdays. On weekends and 11011days, when the Cabrillo
“Bridge is closed, traffic heading ficrth into the Plaza de Panama would have to-make a u-tm
upon entering the Plaza de Panama. Phase II is anticipated to occor in late June or early July
2013. Phase T is the expansion of the accessible parking in the Alcazar Parking Lot, along with
the resurfacing of a portion of the lot. This Office is unaware of 2 imeframe for Phase IIL
The BPTP also includes the relocation of the valet parking drop-off from directly west of the
House of Hospzt’dlﬁy te the peukmg lot dn?eotly south of the Casa de ]_%eiﬂooa0 and the installation
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of tables, chairs, and other amenities in the Plaza de Panama. It is unknown which phase of the
BPTP will implement these aspeots.

Should further details about the BPTP become available, or should the BPTP be revised, this
Office is available to provide further analysis.

ANALYSIS
I. CLLOSURE OF THE CABRILLO BRIDGE
A. CEQA Analysis of Effects

The primary concern with the proposed closure of the Cabrillo Bridge to vehicular traffic is
whether the potential effects of the closure on the environment have been properly eonsidered in
accordance with the California Environmental Quality Act (CEQA). Unless otherwise exempt,
CEQA applies to discretionary projects proposed fo be carried out. Cal, Pub, Res. Code

§ 21080(z). A discretionary project is “a project which requires the exercise of fudgment or
dehberaﬁon when the pubhc agency or body decides to approve ot disapprove a particular
activity, as distingnished from situations where the ppblie agency or body merely has to
determine wha’cher there has been conformity with applicable statutes, ordinances, or
regilations.”! CEQA Guidelines® § 15357 The-clesure of the Cabrillo Bridge is an exerciss of
judgment or deliberation by the Mayor.”

The Environmental fmpact Repost (EIR) that was certified by the City Council on July 9, 2012,
for the Plaza de Panama project contained analyses of four alternatives to the Plaza de Panama
project that included the closure of the Cabrillo Bridge.! These alternatives, collectively called
the “Pedestrianize Cabrille Bridge Alternatives,” include the No New Parking Structure
Alternative (Alt, 3A), Organ Pavilion Parking Structure Alternative (Alt. 3B), West Mesa
Parking Structure Alternative (Alt. DC), and Inspiration Point Parking Structure Alternative (Al
3D}, EIR at 9-1 ~ 9-146. A comparison of the potentially significant environmental cffects of the
alternatives is sumumarized in Table 9-1 of the EIR. EIR at 9-17 — 9-26.

' By way of contrast, a ministerial projeot, which is not subject to CEQA, is defined as the “mere [] appli[cation of]
the law to the facts as presented” involving “no special disoretion or judgment in reaching a decision.” Cal, Pub.
Res. Code § 21080(b)(1); CEQA Guidelines § 15369, A ministerial decision involves only the use of fixed standards
or objective measurements; the public official cannot use personal, subjective judgment in deciding whether or how
the project should be carried out, /4,

2 Cal. Code Regs., title 14, §§ 15000 to 15387 (CEQA. Guidelines).

3 CEQA applies to decisions by any person or group of peaple within a public agency permitted by law to approve
ot disapprove the project at issne, CEQA Guidelines § 15356,

* Alfhough the Plaza de Panama prqcct EIR confained an atalysis of these altetnatives and has been certified in
aceordance with CEQA, before any project with signifioant, unmmcrated impacts can be approved, findings and a
statement of evertiding considerations must be made. CEQA Guidelines §§ 15091, 15093, While the City Couneil
adopted findings and a statement of overriding considerations for the Plaza de Panama project, the City Council did
not do so for any alfernative discussed in the BIR, Therefore, if a different project is considered that would have
significant, unmitigated impacts, the decision-maker miust adopt additional findings and a statement of overtiding
considerations before that projest could be approved.
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Each ofthe Pedestnamm Cbiillo Bridge Alternatives has signif s
related to traffic capacity. EIR at 9-20 — 9-21, The traffic mitigatiofi for impacts to :’fhe~ R
mtemections was bascd on Weekcnd counts (worst case), to pr owde a mo;e accuraie mdicator of

EIR 2t 9- 75 994 9-115, 9-134 — 135, .

Regardmg the tmfﬁc capaclty mpacts m 201 57 _rthe sigiuﬁcant ummtlgable trafﬁc capacl’cy

traffic analyses for all of the Pedestnamza Cabn]lo Bndge Altemaﬁves damonsti a,‘ce that there
wauld be various ather traffie capagity impacts that could & mitigaked 15 Deldw a lgvel of
mgmﬁcance. EIR at 9-76, 9-94, 9-115 9-135. This Ofﬁce is not aware whether any 1 rev1ew of

Although | th ura o1 of an envu omnental ffect is one fact tha_‘ may affect the s1gmﬁcanoe of -
that effect, short‘ ‘ : m'ﬁf‘fscts may neverthaless be of such si gmﬁcance 45 to reqiire’an EIR. NQ :
O], Inc. v, City of Los Angeles, 13 Cal.-3d 68, 85 (1974). Recently, the Sén Dlego Unified -
School District’s argument that a project’s parkm impacts did ot constitite 4 significant unpact
on the physical environment because the impact was temporary was rejected, Taxpayers for
Accountable Sch. Bond Spending v. San Diego Unified Sch. Dist., No. D060999 2013 WL
1767674 (Cal. App. Mar, 26, 2013). The court determined that tempowry impacts caused by
parking are appropnately reviewed under CEQA, because the vehicles “constitute. physwal
conditions in an area that may be affected by the proposed project, thér eby 1equmncr a lead

5The mgmﬁcant, unmitigable 2030 traffic capacity m.pacts are to the mfei secmon of P aﬂc Boulevmd/Space Theatm
Way, Sixth Avenne between Robinson ahd Upas Street, Sixth Avefiue between Upas Steset and Quinge Drive,
Rohinson Avenue between Vertmont Stroet and Park Boulevard: (exoept foi the West Mesa Pallqng Stractire -
Altematxve), and A Street between Stxth Avenue and Park Boulevard, EIR, pg. 9-76,9-94-95,9+1 16.1In addition, :
the Inspiration Point Parking Shucture Alternative will have significant, unmmgable impacts to the:intetsection of
Park Boulevard and: the SR-163 Northbound on—mmp and the mtersecmon of Park Boule\rard and Space Theater

Way. EIR at 9-135,
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agency to study whether a pioject’s impaets on parking may cause a significant effect on parking
and thus the envirorment.” 7d at 22.

CEQA. containg a categorical exemption for minor alterations to land: for “minor public or private
alterations in the condition of land, water, and/or vegetation which do not invelve removal of
healthy, mature, scenic trees except for forestry and agricultural purposes,” such as the “use of
land having negligible or no permanent effects on the environment, including carntvals, sales of
Christmas ftees, ete.” CEQA Guidelines § 15304¢e), However, a categorical exemption cannot
be used when an exception to the exemptions applies CEQA Guidelines § 15300.2. A possibly
relevant exception in this case is that a categorical exemption may not be used whete there is a
reasonable probability that the activity will have a significant effect on the environment due to
unusual circumstances, CEQA Guidelines § 15300.2(c). Although the City has no proactive duty
to determine that the exceptions to the exemaptions are inapplicable, the City cannot ignore
evidence of unusual circumstances. Stephen L. Kostka & Michael H. Zischke, Practice Under
the Californig Envirommenial Quuality Act, § 5.71 {Cont. Bd. Bar 2012). The exeeption to the
exemption is a two step inquiry inte whether there are unusual circumstances, and if there is a
reasonable possibility of a significant effect on the environment due to the unusual
circumstances. Banker's Hill, et al, v. City of San Diego, 139 Cal. App. 4th 249 (2006). A
determination asto. whether the circuinstances regarding the proposed application of an
exemption are unusual will be based on whether there is some feature of the project that
distinguishes it from others in the exempt class. Voices for Rural Living v. Bl Dorado Irr. Dist.,
209 Cal. App. 4th 1096, 1109 (2012). In considering whether there is any reasenable possibility
that the project may have a significant effect on the environment, the court will consider whether
the record contains any substantial evidence supporting a fair argument that the project will have
a significant effect on the physical enviromment. Banker 's Hifl, 139 Cal. App. 4th at 281, There
already exists substantisl evidence before the City that closure of the Cabrillo Bridge would
result in significant, unmitigable traffic capacity impacts based on the analysis in the Plaza de
Panama Project EIR. In addifion, the Metro San Diego Conmunity Development Cotporation
recently submitted a letter to the City Council regarding the BPTT and the significant,
unmitigable traffic and parking impacts to the communities adjacent to Balboa Park, in the event
ofthe closure of Cabrillo Bridge, See Attachment 3,

The potential traffic impacts caused by Phase I, the closure of the Cabrillo Bridge, are discussed
in this memorandum separately from the potentxal environmental impacts caused by other phases
of the proposed BPTP. However, CEQA requires the analysis of the entire project, that is, the
whole of the action, which has a potential for resulting in either a direct physical change iu the
environment, or a reasonably foreseeable indirect physical change in the envirorment. CEQA
Guidelines § 15378, There is some discretion in CEQA regarding the timing of the analysis, so
that the analysis may be performed early enough in the deciston malking to influence the project,

6 1t has also been suggested that the closure of the Cabrillo Bridge for the BPTP is no different than the closure of
the Bridge for various Special Events. This compatison is not at all helpful; the City is currently in Htigation
vegarding its pattern and practice. of failing to perform CEQA review before issuing Special Event Permits. Coasral
Enviromment Rights Foundation, Inc. (CERF II) v. City of San Diego, No. 37-2010-00102574-CU-WM-CTL (San
Diego Super. Ct.)
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EQA analj s been: nnpmperly ;
ceqb conser ence of another Lauf*el Hezg‘( ts, 4’7 Cal 3d at 396,

by resolution, hec osi
pomon oftj TES

Code § 590, The Cab o B11dge is pubhcly mamtamed and is currenﬂy open to ’che pubhc fo1
the purposes of vehicular traffic,” Neither the Californta Vi ehicle Code nor the courts have
defined the word “temporary.” However, a standard definition of “tempol ary” is “[1]asting, used,
or enjoyed for a limited time.” Webster’s I New College Dictionary 1163 (3d ed. 2005),

The San Diego Municipal Code authorizes the City Manager to close streets tempararily “upon a
determination that a public or community event, including a block party, sponsored by a non-
pioﬁt commumty or-civic or gamzatmn or busmess 1u1p10vement of] gamzatmm, towm counoll
screation council, civic planmng group,. mty-sponsored orgamzauan or any stmilar or gamuatlon
is to take place,” with the issuance of a Special Event Permit, SDMC § 82.23. Other than this
authority, which is contingent on the issuance of a Special Bvent Permit under certain
circumstances, this Office is not aware of any other general delegation of the authority provided

7 These provisions of the California V. ehxcle Code apply to 1oads within parks. 1908 Cuy Att’y MOL 11 7 (88 163;
Feb. 25, 1988); 1988 City Att’yI\fOL236 (88-16; Mar. 28, 1988).
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in California Vehicle Code section 21101(¢) to temporarily close roads, In addition, specific road
closures pursuant to this anthority have received City Council approval in the past. See, e.g., San
Diego Resolution R-261185 (July 16, 1984); San Diego Resolutionr R-277332 (Feb, 11, 1991).
The provisions of the California Vehicle Code are binding on municipalities, which may not
epact any ordinance or resolution on matters covered by the California Vehiele Code, except as
expressly anthorized. Cal. Veh, Code § 21; Rumford v. City af Berkeley, 31 Cal, 3d 545 (1982).

I ALCAZAR LOT IMFROVEMENTS
A Site Development Permit

There are no details regarding the extent of the improvernents to the Alcazar Lot, although the
IBA Report states that the parking lot would be expanded and reconfigured to accommodate
ADA accessible parking. IBA Report at 157, attached as Attachment 2. The Plaza de Panama
project also included improvements to the Aleazar Lot, which impacted ,001 acres of
environmentally sensitive lands. BIR at 4.1-22. That impact triggered the requirement to obtain a
Site Development Perinit. SDMC § 126.0504. If improvements to the Alcazar Lot as envisioned
pursuant to the BPTP will also impact enviroumentally sengitive lands, a Site Development.
Permit will be required. A Site Development Perniit that is triggered based on deviafions to the
environmentally sensitive lands regulations must be apptoved by the Planning Commission in

accordance with Process Four, SDMC § 126,0502(d),
B. ADA

Under the Americans with Disabilities Act (ADA) and related regulations, the City is permitied
to rernove the accessible parking from Plaza de Panama if it is removing all parking spaces from
that lot, However, the aceessible parking proposed to be relocated. to the Alcazar Pasking Lot
must meet accessible parking requirements and have an aceessible path. of travel fiom the
paﬂaug spaces to the area of alteration (Plaza de Panama) and any ofher areas of the park served
by the Alcazar Parking Lot, 28 CER, § 35, 151(b)(4); 2010 ADA Standards for Accessible
Design § 208.3.1. There is also potential liability for the City if accessible parking that meets
accessibility standards is removed from Plaza de Panama and replaced with noncompliant
parking in another area.

The ADA and other Federal civil rights laws require that accessible features be maintained-in
working order so that they are accessible to and usable by those people they are intended to
benefit, 28 C.F.R.§ 35.133(a). The City may not take parking spaces that were accessible out of
Plaza de Panama and remove them without first putting in new fully compHant spaces, as doing
so could be construed as failing to maintain previously aceessible parking spaces. If regrading
the new parking spaces in the Alcazar Parking Lot is required to meet access standards, the Iot
must be regraded prior to the relocation of the disabled parking spaces. Accessible parking
spaces are also required to have cross slopes and surfaces that are stable and slip resistant with
no changes in level, 2010 ADA Standards for Accessible Design § 502.4. Additionally, the
access aisles connected to disabled parking spaces must be level to provide a surface for
wheelchair transfer to and from vehicles. /d. '
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proposed accessﬂ)ie palkmg spaoes in ﬂle Alcazar Patking Lot would need tob aluated, and
slope and cross slope issues addressed, in conjunction with: relocaung the parkmg:spaces.

kas Howaver, pubhc woxks proje S are ot _
work described above may be able to be performed by City forces, thus requiring that the ka
be evaluated for any meet and confer requirsments before a contt act may be awaided. Building
Marerzal & Cozwrr Teamstems* Uniion v, Farr ell 41 Cal. 3d 651, 654 (1986).

C‘onsul»am confracts tha’c do imt exceed $250 OOO may be awmded by-the City s Pulchasmg
Agent, SDMC §22:3207(a). A ‘consultant contiactis one in-which expart or Py ofﬁssmnal setvices
are provided, mcl"' it not limited to; aocountmg, atchitectural; etigineering; maﬂceﬁng,
public relations; management, financial; and legal serviees. SDMC §22;3003. Cousultant
services may benecessary toprovide | engmeermg Servioes rvlaﬁng to ﬂle cxpanswﬂ rt o
reconhgulaﬁon offhe Alcazal Lot R s Sl e e

I OTHER CONSIDERATION S
A, - Other Envu onmental Imp acts

Table9-1 of ’che EIR indicates that the Pedebmamze Cabrillo Bﬁdge Altemauves have
significant, unmitigated impacts to land use (plan consistency) and noise (temporary construction
noise). EIR at 9-17;'9-25. I addition, these four Pedestrianize Cabrillo Bridge Alternatives have
significant aind mitigated impacts to archeological resources and biological resources. EIR af -
9-18, 9-22, Asnoted previously, this Office is not aware whether any review of pmentlal traffic.
impacts has c¢curred for the BP’I‘P Thelefoze there could be addmonal 1mpacts due to the
mplementaﬁon of *the BPTP ‘ S . o
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B, Authority to Reloeate Valet Parking

The lease for the House of Hospitality building requires the City to use:its best efforts to
designate a public parking lot in Balboa Park for the restaurant’s custorers’ non-exclusive use,
through a right-of-entry permit issued by the City*s Park and Recreation Department at no
chatge, which is to designate a public parking lot in Balboa Park from which the lessee can
operate valet parking or shuttle service to and from the restaurant. City Clerk Document
RR-289141, Lease § 1.12. Further, the lease provides that the lessee “understands that it may not
reserve parkmg spaces and that availability of parking spaces is not guaranteed,” and upon prior
notice, the City may designate a different public parking lot in Balboa Park, and the choice of
parking lot shall be determined in the sole and absolute discretion of the Park and Recreation
Department. Id. The restaurant and catering portion of the lease was later subleased with the
cousent of the Cify; the sublease specifically states that it is subject to the conditions set forth in
the lease and Seetion 1.8, Parking, of the sublease reiterates section 1,12, Parking, of the lease.

A Right of Bntry Permit was entered into between the City and the sublessee with an effective
date of September 15, 2005 (ROE Permit). The ROE Permit, which expired on September 15,
2010, allowed the sublessee to use portions of the property located at Plaza de Panama and at the
Organ Pavilion, Federal Building, and Inspiration Point parking lots. Specifically, the ROE.
allows the use of four loading zone lanes in the Plaza de Panama for loading and unloading of
passengets, and use the Federal Building and Organ Pavilion paking lots, on 4 nonexclustve,
first-come, first-served basis, for the sterage of vehicles, In addition, during petiods of high
demand, the Inspiration Peint parldng lot may be used on a non-exclusive, first-come, first-
served basis, for the storage of vehicles, The ROE Permit states that no other parking lots could
be used but that upon prior written notice to the sublessee, the Park and Recreation Department
may, inits sole discretion, designate an alternative parking lot in Balboa Park, or in close
proximity, for valet/shuttle service.

Therefore, the City, through the Park and Recreation Department, may relocate the valet parking
opetations through a Right of Entry Permit and without any amendments to the existing leases,

CONCLUSIOR

This memorandum is intended to be a preliminary review of some of the topics that may arise
during discussions about the BPTP and is based on currently known facts, Should further details
about the BPTP become available, or should the BPTP be 1ewsed, this Office is available to
provide further analysis.

JAN L GOLDSMITH, CITY ATTORNEY

QMQWMR M. oo
Shannon M. Thomas -
Deputy City Attorney
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SMTrals

Attachments: Attachment 1: Proposed Balboa Palk Transportation Plan
Attachment 2 Independent Budget: Analyst Repoit-- .- -
Attachment 3: Metro San Dlego CDC Letter to C1ty Cou;ucﬂ e

Doe. No.: 5596’72 3 :
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Department Review

Park & Recreation

- Mayor's_FY _ 2014 Proposed .

Adjustments

The FY 2014 Proposed Budget for the Park
and Recreation Department totals approxi-
mately $82.2 million in the General Fund, an
increase of approximately $3.2 million and
(291 FTEs over the FY 2013 Adopted
Budget. Department General Fund reve-
nues are projected to total $34.1 million,
reflecting a decrease of approximately $3.2
million from the FY 2013 Adopted Budget.

The Department has several other funds
including the Golf Course Fund, the Los
Penasquitos Reserve Fund, and the Environ-
mental Growth Funds. When all the de-
partmental funds are combined, the Depart-
ment budget totals $117.2 million, an in-
crease of approximately $3.7 million from
the FY 2013 Adopted Budget.

The Park and Recreation Department oper-
ates and maintains the City’s recreation
centers, playgrounds, athletic fields, swim-

_ ming_pools, regional parks, and all of the

City’s recreational facilities, With the vital
roles that these facilities and programs play
within the communities, the City Council
has made it a priority to restore some pre-
viously reduced service hours due to budg-
etary constraints in prior years.

During FY 2012 mid-year budget actions,
five additional hours were added to the
weekly hours for each recreation center,
increasing the average weekly hours from
40 hours to 45 hours. The FY 2014 Pro-
posed Budget proposes to continue to fund
the recreation centers to provide an aver-
age of 45 service hours per week for every
recreation center,

Balboa Park

n 1915, Balboa Park was the venue for the
Panama - California Exposition to celebrate
the opening of the Panama Canal and the
City of San Diego as the first U.S. port-of-
call for northbound maritime trade. To
celebrate the 100¢th anniversary of the 1915

SUMMARY OF PARK AND RECREATION BUDGET

Geneval Fund H
T 00 s - 2367288 ‘ s 112,556 |
T le24s 20546140, 2036826, 590,786 |
Tasisl aiae7ise T 201007741 (286,365)]
313.87 33,356,203 34,886,977 1,530,774
. 5925 8,427,636 ° 9,685 098‘ 1,237,462
_______ 76206 T esayigso, T epusi0es, T siesals)
[\Mo; Generaf E:w.irlf.i.»m sy e u. e smme e s s femm - mmam memsne avmil - soes e
Environmental Growth Fund 113 ‘ . 4,408,198 3,962,339 ] o (4}2'_%'.-8»55);'
Envionmental Growth Fand 23~ T 77,77 morsosl T 8239, 966 T "5 888
Goff Course Fund R YY) 14,757,357 | 15,623529 866,192 |
Los ’,iirl"sq”’ms ngxgn Pieiefve F:'ggfi o 2.061 N ZOI 804 . 21 9",992 . ”t 8,095“

8:03 /

Office of the Independent Budget Analyst
April 2013
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oo (2015 Committee”). to be'the official and: _ _.

Department Review

Exposition (”Centenni | Celebrati >
City of San Diego en éred Infoan’ grees
ment with. Balboa Park Celebration, Inc.

The FY 014" Proposed Budget shclﬁdes T
$300,000 for a traffic management plaftrés
Iated to, Vehlcle traffic within Balboa_ParIc.

sole organizel of:thé: Centennial Celebra-
tiom: The-2015 Committes has beenitasked
wnth planning organl» - and: implementmg
its felated o the :Centen-

, 3 ,;.x..aycbr provided: pre-
nxal Celebratnon‘ Sae the:d alboa-Park Cen- ALY teuls on: the proposed. traffic. man-
tennial section-ifor additional- .information. agement plan: ¢“Traffic. Plan”) to the-Balboa
re!ated to the Centenmal Celebratlon. L Park.Committee.  On weekdays, the: Traffic

’ Plan.pr es«to- restrict. vehlculan traffic ¢
The FY 204 .Proposed Budge’c Includes 3, OO an prop oses © restrfc):m_ve! cu a g trg e ?

; the soutliwest corner:'of:ths  Plaza de- Pa-
100~ Program Manager, 1.00 :

: fi “ traffic t
Dlstrict Manage .and }r OG Clerlcal Asslstant ° :NO way r? 1o

the. Cenfsenmalr Celebratlon wmhln Balboa
Park. It is. anticipated: the- add|t|onal posu-
tions. willi prepare for. and ::carry out the4

°dlan=s & Beneﬁt Adjustmen!s o - 048] . 2leg30rf . . T . : 2.168:30%
«{Non-Discretionory arid-Info Technblogy Adj ) CU042TE L 204,27
t Tt rk:Centsnnlal:Galebra A 30 AR T 000 3855
Subport for ths Babod Park Traffle Management Plar~~ ‘ 300,000 300,000
Addition'staff for addilonaf acreqge i North Missloln. Tralls Regional-Park 5000 386643 241,000 6217643
Addition:stefffor addltondl Open Space Acteage: (East:Eliot and Otay) 200 178,756 48,000 4 221,756, 49,700
Suppoit: for'the Clilliren's Pool Permit Processing: ik : : 25,000 25,0000}
[dditional siaff to support the expansion of Memrlal Pool L 075} 21,989 5,000 269891 7 2,500
Addtiond! steff to suppord the. West Mapk Canyon Mintark 004 1,404 1,200 2,604 T
New Global Postioning System Contract™ ) i ‘ 25,200 25,200
General Benefit Contributlon to-the Malhtanance Assessment Distrct 123,122 123,122 | - :
Restoratlonof Winter Restroom Service : . . 022 [ 6,974 6974 :
One-Time Redictlons and Annuafizations. _ : i (958,700) (958,700) {742,982)];
Rovenie adjistment . o . . ! : -~k Q.510864))
Nng—Sp‘andqrd Hour'Personna)Fundmg~ it : 2,08 | -+26,508 SN 26,508 :

Dlﬂ“elence fioin. 2013=‘m 2014

Office of the:Independent Budget: A‘nal){st.
Aprll 2013
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Department Review

_in the Plaza de Panama would be relocated

to the Alcazar Parking lot and valet parking
would be relocated from the Plaza de Pa-

nama. to_the parking lot located south of the

Casa de Balboa,

Transportation via the new trams would be
available from the Inspiration Point Parking
lot to the Plaza de Panama, with multiple
stops in route; however the trams will not
travel beyond the Plaza de Panama,

Additional signage is anticipated as well as
distinctive borders to separate vehicle
routes from pedestrian areas. New land-
scaping (trees) and tables are planned for
the cleared area within the Plaza de Panama.

As this is the preliminary Traffic Plan, the
definitive details are still to be determined.
However an outline of the proposed imple-

» mentation phases has been developed,

Summarily, the first phase of the Traffic Plan
is to commence closing the Cabrillo bridge
on weekends and holidays. This is intended
to commence on May 25, 2013,

The second phase is to eliminate the park-
ing from the Plaza de Panama by diverting
traffic solely through the southwest corner
of the Plaza de Panama. It is the anticipated

that this would occur by late June / early

July 2013,

The third phase would be to expand / re-
configure the Alcazar Parking lot to accom-
modate ADA accessible parking. No time
estimate was provided for the completion
of this phase.

No detailed cost estimates were provided

. beyond the request of $300,000 in the FY

2014 Proposed Budget. Cost estimates have

been reduced from the $500,000 originally
requested by the Mayor in the FY 2013 Mid
-Year budget adjustments. The Mayor has

Jindicated that he plans to provide many ad~

ditional opportunities for public input into
the Traffic Plan though no timeline was pro-
vided,

Our office can only provide a limited review
of the Traffic Plan for this report. As addi-
tional details are developed through the
public input process and presented by the
Mayor’s Office, our office will conduct addi-
tional review.

In anticipation of the undertaking of the
Plaza de Panama Project, several new pe-
destrian trams were ordered to assist in the
transportation of pedestrians throughout
the parking lots and the Plaza de Panama.
The new trams are incorporated Into the
new Traffic Plan, The annual lease payment
of $150,000 is included in the FY 2014 Pro-
posed Budget, however the operation of
the trams, the operational costs, and the
corresponding funding to address the op-
erational costs of the trams has yet to be
determined.

Gther Budget Adjustiments
The FY 2014 Proposed Budget includes the
following significant budget adjustments:

s An increase of 7.00 FTEs (5.00 Park
Rangers, 1.00 Drafting Aide, and 1,00
Pesticide Applicator) and approximately
$850,000 in expenditures to support
additional open space acreage acquired
by the City. According to a study con-
ducted by the department, other large
cities have open space acreage to park
ranger ratio of approximately 650 acres
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An mc: case of 079 FTEs (O 75 Pool
Guard I and 0. 04 Grounds Maintenance
Waorker Il) and $29,593 in expendxtures
to support the expansion of the Memo-
rial Pool (40 year* old: pool) and addis
tiohal acreage at the West Maple Cahw
yon Mini-Parlc; -

An increase of 0.22 FTEs {Grouind Main-
temance Worker position) to: reinstate
testroom service In the winter months
_(November | to March 30) for the rest-
rooms located at South Kellogg and
No; th- Missron Beach; and

‘A revenue. reduction of appr ox1matel)'
$25 million to reflect FY 2014 revenue
projections, The.largest items contribu-

dltures "an ;
from the transfer flom the Environ-

Parks System Master Plan
The prlori’cy for the department in the FY
2014 Proposed Budget is securmg the cur-

tihg conditions, I
oppmtum’cles and-cons
aints;, Y4 néthiod: anidrprioritiza-
tiom: for thie e tabl§” distribution of faciti-.
ties and services citywide; recommend rec-
reation: programining; and define capita[ im-
provements and: fundmg strategies to meet
the needs of our residents and visitors. The
last Pari System Master Plan that was done
for the. Clty of San Diego was completed in
1956, Currently the citywide parks and
open space inventory and conditions assess-
ment Is performed by ihternal staff in con-
junction: with the Devclopment Services
Department. ’ :
Recreation Cénter Hours

Recreation centelr hours continue at 45
hours per weel, ;per.recreation. center, in
the. FY 2014 Proposed Budget. - Council
members have. had a high interest in restor-

168
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2014, we have included this on the list of

ing past reductions to recreation center
hours which were budgeted at 62.3 hours
per week in FY 2001. If there is interest in

considering some level of restoration for FY

potential revisions to the Proposed Budget
and will work with the department to iden-
tify costs,

User Fees

In FY 2013, the Parl and Recreation De-
partment engaged a consultant to assist in 2
comprehensive study of all the Depart-
ment's fees, with the exception of those
related to the Golf Division. Findings and
trecommendations from this comprehensive
study are anticipated to be ready for Coun-
cil consideration in mid-FY 2014, The FY
2014 Proposed Budget does not include any
proposed fee revisions for the Park and
Recreation Department pending the out-
come of this study.

Capital Improvements
[t Is anticipated that approximately $16.1

" million will be expended on capital im-

provement projects related to the Park and
Recreation Department in FY 2014, The
projects include facilities at Balboa and Tor-
rey Pines golf courses, ADA upgrades
(Chicano Park), and community park up-
grades and improvements. Projects antici-
pated to expend large dollar amounts in FY
2014 include the North Park mini-parik and
streetscape improvement projects for con-
struction/document  work (approximately
$2.2 million); and construction work on the
Central Avenue mini-park (approximately
$1.2 million).

_The Environmental Growth Funds (EGFs)

are projected to receive approximatelf
$11.8 million in franchise fees from San
Diego Gas & Electric, representing one-
quarter of the total SDG&E franchise fees
recelved by the City, in accordance with
Charter Section 103.1a, This Is a reduction
of approximately $842,000 from FY 2013,
The reduction In revenue is attributed to a
decline in natural gas prices. Addition infor-
mation related to the franchise fees can be
found in the Franchise Fee portion of the
General Revenues Section in Volume | of
the FY 2014 Proposed Budget.

The EGFs are allocated into a one-third and
two-thirds portion, to reflect Charter pro-
visions that up to two-thirds of revenues
can be pledged for bonds for acquisition,
improvement and maintenance of park or
recreational open |space.

In FY 2009 the EGF (two-thirds portion)
retired the 1994 San Diego Open Space
Facilities District No.! General Obligation
Bonds, To the extent funds exist over and
above the requirements for debt service,
the Charter provides that they may be used
for other purposes so long as it preserves
and enhances the environment and is ap-
proved by the City Council,

Since the time the bonds have been repaid,
available revenues have been utilized to re-
imburse the General Fund for eligible park
and open space maintenance activities. For
FY 2014, $9.2 million is budgeted to reim-
burse the General Fund for park expenses,
with $2.3 million budgeted for Regional
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Parlc and_Open -Space Maintena

The FY 2014 Pr‘oposed Budget for the Go[f
Course Fund totals $15.6 mllllon, an in=
crease of [00 Fl' E and approx;mately
$866 OOO ovet: . the FY 2013 Adopted

+ in FY 2013,

Srgmf!cant Budge't: Adjustments ;

The FY- 20[4 Proposed‘ Budget mcludes the
fo[lowmg budget adjustments; :

An increase of .00 FTE (Pubhc Informatlon
Officer) and $102, 446 in expenditurés to

develop and implement 2 marketing plan to-.

Increase golf play -at  City-operated:. golf
courses; - The 2013 Golf Plan, approved by
the City Council in November 2012, pro-
vided rate flexibllity for the Golf Division to
entice additional rounds. Additional revenue
of $200,000 is projected as a result of the.

Public Information. Officer. position imple-

mentihg a new marketing plan and increas-
ing usage of the rate flexibility within the
City-operated golf courses to optlmize golf
play/rounds

An increase . of apprommately $1.6 ml!hon in
revenue projections due to facility and
course-improvements and Improvements in
the financial environment, The revenue pro-

General Fuhd. Additional funds are budg- .

. eted_for- reimbursement. .to Malntenance
Assessment Districts atid for transfer to the.
Los-Pehasquitos Canyon: Preserve:Fund, -

Department revenues are antici-.

Fundfeventes fromt

Jections do-not anticipate any .increase in
golf rates to achieve the lncrease in reve-
e ©

Issues tb_fG‘jc}fn;sider“ e
In’ prepafation:of the' FY 2012 budget, the:
City:Councll addpted a'resdlution-request:
ing that the- Mayor report to the Councll on
the feasibility, reasonableness and/or poten-.
tial. cost savings associated: with elght spe-

cific. budgetary proposa!s, Including the re-
view and potential revision of the lease pay- -

ment; formula. for payments from the Golf
Enterprlse Fund to the General Fund

On March. 16, 201, the-Clty AttOrney pre~‘-
sentéd: a:report to’ thé Bu getrand-Finatice
Comimittee i options-te lncre' & General

The repoft descmbed thé: formula‘ utilized
to::determing the land use: payment, which
was established in 1995, Thé land use. pay-
ment formula Includes two components: a
fixed annual rate of $I 806 -per_acre; plus
9.9% of gross revenues, subject to review
eVery five years, The per- acre component
was-adjusted from $1,500 to $1,806 in De-
cember 2009 based on annual CPl increase
since '7003 when it was lagtr evnewed

According to the City Attorney report, the
annual rate component is comparable to
the revenue expecfed under a lease ar
rangement similar to the one at Mission
Tralls, The gross revenue percentage-was
developed to replace the revenue the Gen-
eral Fund would have received from the
operation of the Torrey Pines and Balboa
Park Golf Courses as municipal facilities.

The report also noted that other factors
could be considered if the formula was to
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be revisited, including the fair market value
of the property.

Though discussed at the March 16, 201

_Budget and Finance Committee meeting, no. .. .
follow up action was requested, Should the
City Council continue to be interested in
this concept, the Real Estate Assets De-
partment would need to update its apprais-

. als for the golf properties in order to evalu-
ate the lease payment formula,
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METRO

SAN DIEGO CDC

C e o o = — - 1901 First Avenue; Suite 420- -« oo o oo oo o

San Diego, California 92101-0311
(619)231-4495

May 5, 2013
Honorable City Council President Gloria and Members of the City Coundil

220 C Street, 10" Floor '
8an Diego, California 92101

Re: Mavor's Temporary Traffic Management Plan Proposal to Close Cabrillo Bridge: -
Reguired CEQA Review

Dear Council President Gloria and Members of the City Council:

This letter is written on behalf of the Metro San Diego Community Development Corporation
(“Metro San Diego CDC”) whose 12-member Board of Directors, and 40-member Charter
Committee, Includes representatives of commercial and residential property owners, and
businesses representing over 19 full blocks of the Bankers Hlll/Park West community adjacent
to the west side of Balboa Park.

Approximately 20 members of the Metro San Diego CDC attended the Mayor's announcement
of his 3-phased Plaza de Panama “Temporary” Traffic Management Plan Proposal (“Mayor's
Proposal”) on April 24, 2013 ~a summary outline of which was provided only & few hours prior
to the announcement at a Special Meeting of the Balboa Park Committee. The Metro San Diego
CDC is presently evaluating the Mayor's Proposal and is diligently preparing initial comments for
congideration by the City Councll before any funds are committed to the Mayor's Proposal in its
ourrent form. '

An initial guestion from the Metro San Diego CDC is how will the City conduct the required
environmental review of the Mayor's Proposal pursuant to CEQA? The Environmental Impact
Report (“EIR") for the Plaza de Panama project approved by the City Council expressly found
that there would be significant unmitigated traffic and parking impacts fo communfties
atfacent to Balboa Park if the Cabrillo Bridge were closed. Although the Plaza de Panama
project was found by a Supetior Court Judge (Case No. 2012-00102270) to violate a City




historic presetvation ordinance, the Judge In the case expressly stated in his decision that the
Plaza de Panama Project EIR “was more than sufficlent as an informational document”(p. 8),
and further found that the EIR's considération of project alternatives (including finding there
would be unmitigated negative impacts: resultlng from olosmg the Gabrillo Bridge to vehicular
trafﬂc) “to-have been above reproach” (p 9) o
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Although the Plaza de Panama F’rorect may notbhé burlt as proposed on aooount of the Judge s

Interpretation of the historic preservation ordmanoe the Plaza de Panama Project EIR was
adopted by the City Counclt and Is the ourrent oontrolnng CEQA review document for the Balboa
Park Master Plan, as-amended by the City Counell In 2012, The Plaza de Panama Project EIR
unequivocally states that the closure of the Cabrillo Btidge to vehicular traffic will result In-
unmitigated traffic and parking impacts in areas adjacent to Balboa Park. These clearly

~ identified negatlve Impacts will need to be specifically addressed, and mitigated to a level of
insignlificance, prior to-implementation of the first phase of the Mayor’s. Proposal to close the
Cabrillo Bridge to vehioulartraffio on weekends

If the Mayor's Office oontends that the Mayors Proposal is exempt from CEQA review pursuant :

to a statutory or categorical exemption of any kind; then the specific exemption,.and reasons .
why it is applicable, should be documented; as well as the justification It might provide for
ignoring the express findings stated In the clearly applicable EIR. If an exemption is olarrned of
course, statement-of-éxemption:must alsabe flled pursuant to CEQA: Iffi
presumably a CEQA analysis would appty to the scope of the eniir , _pro
Mayor's Proposal. If the Mayor’s. Propoeal is Indeed temporary in nature, t e
naturally make a finding as fo when.it is éxpstted to-end.- :

In making this request for. compliance with CEQA prior to-commitment:of City funds; the-Metro:
San Diego,CDC Is hot faking a position regarding the merits of alt or any parts of the Mayor's -
Proposal at thistime. Instead, It s requesting sufficlent information be developed l'the contexdt
of a CEQA review to evaluate the Mayor's Proposal, and further tequiestihg that adequate
mitigation measures wliil be Identlfied and put in place prior to potential Implementation.

Sincerely yours.
Leo Wilson

Administrator
Metro San Diego CDC
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